C.R.P(MD)No.242 of 2023
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 28.03.2023
CORAM
THE HON'BLE MR.JUSTICE C.SARAVANAN
C.R.P(MD)No.242 of 2023

and
C.M.P(MD)No.1154 of 2023

Selvaraj ... Petitioner/Petitioner/
1* Defendant
Vs.
1. Boopathi
2. Naveen ... Respondents/Respondents/

Plaintiffs

PRAYER: Civil Revision Petition is filed under Article 227 of
Constitution of India, to set aside the order passed in I.A.No. 180 of 2021
in O.S.No.152 of 2014 on the file of District Munsif Court,
Oddanchatirm.

For Petitioner : Mr.S.C Herold Singh

ORDER

The petitioner is the first defendant in O.S.No.152 of 2014 on the
file of the District Munsif Court. The suit has been filed by the
respondents herein for declaration and permanent injunction.
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2. It 1s the specific case of the petitioner that the first respondent’s
mother sold an extent of 30 cents of agricultural land in S.No.377/1 by
sale deed, dated 16.11.1994 and that the petitioner herein is in possession
of the aforesaid land since 1994. It is further submitted that in the suit,
the respondent had also filed 1.A.No0.555 of 2014 for appointment of
Advocate Commissioner, which was ordered, pursuant to which an
inspection was made by the Advocate Commissioner on 15.02.2020,
which has culminated in a report, dated 24.11.2020. It is submitted that
the Advocate Commissioner has given a wrong report without

considering physical features of the land.

3. It 1s further submitted that the petitioner also objected to the
above report on 18.02.2021 and since the objection was over ruled, the
petitioner was constrained to file [.LA.No.180 of 2021, which has been
rejected by the Trial Court. It is submitted that the trial Court committed
a grave error in rejecting the application for appointing Advocate
Commissioner to give fresh report. It is submitted that during the
inspection, Advocate Commissioner was requested to take down the
physical features of the property which was refused by the Commissioner

and filed a report on 24.11.2020. He further submitted that the Advocate
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Commissioner inspected the property after 07.00 pm though objected.
Therefore, the report filed by the Advocate Commissioner was to be

substituted.

4. The learned counsel for the petitioner drawn attention to the

report and the sketch.

5. 1 have considered the arguments advanced by the learned
counsel for the petitioner and the learned counsel for the respondent and
also perused the impugned order. The relevant portion of the order reads

as under:

20.  Gwsvid, @1  BIHIDGIL  YEWEWIUNT  [BILILDEIT
weniens  DEILHIIISTCVEL  UPH&GHF — CFTHSHIHH6NT
Wt OFTbSHLD el FmmEeauT DeV6VSHI (B HILILISE
YTHOUTH  [BleVUIe) — DIDLIeDLI O], 2 660THIB 6160
2 _6I6ITH MG LOMTITE 6Tb%b SIS 6MBEMUILILD
SICuT  @uievrdl.  DSIUTH  HHHINTNHTES — 61HS
SrLdent  BBBleomTeVnd Y CFLIBHE 2 M eumuiiy
QUPBIGLILIL (B SHFLILIeTT — BHIHDleonTevid 41 CFriemeor — Fifl
6T [BBHUDGIBIDID 10607 [Blewme) — GIBTEIIEIBLOLIL &F 5 PHl6V
b DI BENBH6EMILI BITTHM%BB6 D FULLILIQ
QUTWILIL6TTONSS.  61601C6),  [BPHIOGHT — Y6W6UTULIT  [BILILDGITLD
6TeUTLIh 106D CFTSHSHISHmeNT  Limiremeuuill’ B @B ILiieort
(psitsflemevuiley 2 _flul DIF DIV UTUIGVTS  DI6VTHD]
PSS  CFTSHSIGHeT  Dewioli] GHSSBID, Buibensd
BeMemID GUIGBID OBMID CFTSHBIIT 61606W6VH6NT BHNIHHID
[BPIDGTIBLD  MIPEHDBleoT  HILIATTHObDSDH Bewl_Gul  2_6T6m
LilFFFeneaBemelT  (LOAPSWLOUITEN  ShiTe)  HTewl 2%l 6)ELo
BlLioeTd  CFUILILILIBHBIBITIT.

21. @b UPHBIVID DEUUTH [HHIOGHT 2 6W600TULIT
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Blerd  CFUNILILIL B oupSH& CFTHSHISSB 60  Blevarlied
DIEDLOLIL] GHSS, DI6NTHI DB enE HITSHB6D
OFuni Berrengl.  ComLly — Spbemesuilar  16H Db
eDIBHTIT 41" CFLiewe 1oL BLD  CHA6MBHSIGNNTTT. 2y 601T6V),
BPIDGTT  2_SFHIeileilg 6pdh@ CFTSHDISHMENT  GCLomLIg
BDHIDTB — YWWIUIT — DIeNHSHI — YPBWE  HTEHDH6V
CIFU LIS VM6V 6TGUTLIGN B JLD DbSb DINH6mB U6
GBLTHST — 2_61T61Ig%I  6I60TLINBUND,  [BDHIDGIR  LDGOT
Blemmey  CBTeTIEBLD MBIV Goming  BHIDGIG
DY MTULICDT  FTTemeT GFUILICUT DT HTHBHV CFUIH
DB HNBMUI  [bbBT6Y CFUILICUT 616I6)]D  [BL 6MIQFHEMBUILD

RCEEDIRERY 6160TLIGHIT(H UIPEH D &l memenor
SBIUBIGLILIL (B,  UTHIBET  SFLIeD, 1y  urHl  LyLIF]
6UT.&IT. 1 b &|F T smevor ClFu I ®, 6UIPSH G

2,661 GTHLD BNV <, 606007 LLIIT DM 6WBULLD
FTHMBTUTTBIGONTES  GUIUIB  CFuwiin’ et  mplemeviflsD,
1601 (B1LD UIPSH S CFTSHBIBBMONT  BCH BB
YWTUIHTCUIT DOV Couml  6(h Y 6mev0TUien T GLLIT
Bluwerd  CFuiIns  enely  GFuIwES  CHILD  BHS

LOGDI6M6) DDIDBIILIS] [BDIUIGITLITED
2 FhSHIS  BudHiH ooy  Gbs  pIHLOIBL
BOSIBIBEI.

Buplungs  Gps 1@l FETEHLIY  CIFUIS
2 SHTMLLILIBDBB&H.  epiefledT  HeieDIOeNU]  BH(BSHDI6V
CaTewih  CFevey — ClBTmEeMW  HFLfemTECeT  gmB
2 S&reill LIBB)m&H.”

6. In my view, there is no necessity for appointing a fresh
Advocate Commissioner as there is no dispute regarding the extent of the
property, which was conveyed to the petitioner by the first respondent’s
mother on 16.11.1994. The petitioner has also not filed a counter claim
for mandatory injunction or for declaration. In my view, Advocate

Commissioner ought not to have been appointed in 1.A.No.555 of 2014
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Inspection on 15.02.2020 and the report on 24.11.2020 was also

unnecessary in the suit.

7. Be that as it may, since the report has been filed before the
Court, it 1s open for the petitioner to put appropriate question to the
Advocate Commissioner to discredit the report given by the Advocate
Commissioner. In case, any contradiction is elicited, it is always open for
the Court to appoint an Advocate Commissioner suo motu to ascertain

the truth at that stage. Therefore, no interference is warranted.

8. Therefore, the present Civil Revision Petition stands disposed of
with the above observations. No costs. Consequently, connected

miscellaneous petition is closed.

28.03.2023
NCC : Yes/No
Index : Yes / No
Internet : Yes/No
sn
To

1.The District Munsif Court, Oddanchatirm.
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2.The Section Officer
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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C.SARAVANAN.J.
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