
C.R.P.(MD)No.206 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED : 17.03.2023

CORAM

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No.206 of 2023
and

C.M.P.(MD)No.1011 of 2023
Ravichandran, S/o.Venkatachalam .. Petitioner 

Versus

Purushothaman, S/o.Durairaj Naidu .. Respondent

Prayer :- Petition filed under Article 227 of the Constitution of India, against the fair 

and decreetal order dated 10.08.2022, made in I.A.No.350 of 2022 in O.S.No.73 of 

2006, on the file of the Principal District Munsif Court, Thanjavur.

For Petitioner : Mr.M.P.Senthil

For Respondent : Mr.A.Senthilkumar

ORDER

The petitioner is the plaintiff in O.S.No.73 of 2006.  The said suit was filed by 

the  petitioner  against  the  respondent  herein  for  a  mandatory  and  permanent 

injunction.  The suit was decreed by the Trial Court on 09.04.2007.  The respondent 

filed an appeal in A.S.No.46 of 2007 before the Additional Sub-Court, Thanjavur, 

whereby the judgment and decree of the Trial Court in O.S.No.73 of 2006, dated 

09.04.2007, was confirmed, vide judgment and decree, dated 31.10.2007.  
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2. The further appeal was preferred before this Court by the respondent in S.A.

(MD)No.652 of 2008.  After hearing the parties, the Court had passed the following 

order on 12.08.2008 in the said second appeal.

''9. On a careful consideration of the evidence available on record, it  

is clear that the suit property has not been described properly.  On the other  

hand, the plaintiff's claim cannot be granted without there being any specific  

description of the property.  Further, both the parties are unable to prove the  

actual measurement of the property.  For want of definite particulars, the  

case cannot be thrown out of file.  Hence, the matter is remanded back to the  

trial Court to enable both the parties to adduce evidence with regard to the 

nature  of  property  and  its  actual  measurement.   After  hearing  both  the 

parties, the trial Court is directed to dispose of the suit afresh on merits and 

in accordance with law.  Both the parties shall appear before the trial Court  

on 16.09.2008. The second appeal  is  disposed of  accordingly.   No costs.  

Connected Miscellaneous Petition is closed.''

3. After the judgment and decree passed by this Court, by remanding the case 

back to the Trial Court to enable both the parties to adduce evidence with regard to 

nature  of  the  property  and  its  actual  measurement,  the  respondent  herein  filed 

O.S.No.36 of 2008 on 21.01.2008, for a permanent injunction in respect of the very 

same property.  

4.  In  the  said  proceedings,  the  respondent  filed  I.A.No.843  of  2008,  for 

appointment of an Advocate Commissioner under Order XXVI Rule 9 of C.P.C. The 
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Trial Court allowed the application, which was challenged by the petitioner herein 

before this Court in C.R.P.(PD)(MD)No.1102 of 2009.  This Court, on 18.07.2011, 

passed a consent order, by modifying the order of the Trial Court in I.A.No.843 of 

2008 in O.S.No.36 of 2008, filed by the respondent with the following observation:-

''8. Further, it is submitted by the learned counsel on either side that  

the  earlier  suit  O.S.No.73 of  2006 is  pending before the  trial  Court  and  

therefore, both the suits have to be taken up together by the trial Court and 

dispose of the same.  After considering the facts and circumstances of the  

case, this Court directs the District Munsif, Thanjavur, to take up O.S.No.73  

of 2006 and O.S.No.36 of 2008 together and after giving opportunity to both  

the parties, dispose of the same in accordance with law as expeditiously as  

possible.  Both the parties are directed to co-operate with the trial Court for  

the early disposal of the suits.''

5. Though the order was passed by this Court on 18.07.2021, the Trial Court 

did not comply with the order. Meanwhile, the petitioner filed an application, for 

amending the pleadings, which came to be allowed. The respondent thereafter filed 

I.A.No.350 of 2022 in O.S.No.73 of 2006, for joint trial of both suits in O.S.No.36 of 

2008 and O.S.No.73 of 2006.  The said application was allowed by the Trial Court, 

vide the fair  and decreetal  order  dated 10.08.2022.  The operative portion of  the 

order reads as under:-

''4.Nkw;gb  vjpHkDjhuH  jug;gpy;  Fwpg;gpLtJ  Nghy;  CRP.No.

1102/2009  vd;w kDtpy; khz;GkpF nrd;id caHePjpkd;wk; gpwg;gpj;j 

cj;jutpy; (Both suits have to be taken up together by the trial Court and  
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dispose  of  the  same)  vd;W Fwpg;gplg;gl;Ls;sNj jtpu Nkw;gb ,uz;L 

tof;FfisAk;  Joint  Trial  Mf  elj;jg;gl  Ntz;Lkh  my;yJ 

Simultaneous  trial  Mf  elj;jg;glNtz;Lkh  vd;W  Fwpg;gpl;L 

nrhy;yg;gltpy;iy.   ,e;epiyapy;  ,uz;L  tof;Ffspd;  tof;Fiu 

kw;Wk; vjpHtof;Fiu Mfpatw;iw ghprPypf;ifapy; ,uz;L tof;Ffspd; 

jug;gpdUk;  tof;F  nrhj;Jk;  xd;W  vd;gJ  njhpa  tUfpwJ. 

NkYk;  ,uz;L  tof;FfSk;  tof;F  tprhuizf;fhf  xNu  epiyapy; 

epYitapy;  ,Ue;J  tUfpwJ.  ,J  Fwpj;J  vjpHkDjhuH  jug;gpYk; 

kWf;fg;gltpy;iy.

5.  vdNt  ,Utof;FfisAk;  jdpj;jdpahf  tof;F  tprhuiz 

elj;jg;gl;lhy;  tof;fpy;  KbT  fhz;gjpy;  fhyjhkjkhFk;  vd;W 

ePjpkd;wk; fUJfpwJ.  NkYk; ,uz;L tof;FfSk; 2006 kw;Wk; 2008 

tUlq;fspy; jhf;fy; nra;ag;gl;l goikahd tof;F vd;gjhy; mjpy; 

tpiuthf KbT fhZk; tifapy; ,U tof;FfisAk; Joint Trial  Mf 

elj;j  cj;jutpLtNj  ePjpapd;  eyDf;F  cfe;jhf  ,Uf;Fk;  vd;W 

ePjpkd;wk;  KbT  nra;fpwJ.  NkYk;  mry;  tof;F  73/2006  tof;Nf 

Kjypy;  jhf;fy;  nra;ag;gl;l  tof;F  vd;gjhYk;>  NkYk;  36/2008 

tof;fhdJ epue;ju cWj;Jf;fl;lis ghpfhuk; kl;LNk Nfhhp jhf;fy; 

nra;ag;gl;Ls;s  epiyapy;  ,t;tof;fhdJ  epue;ju  cWj;Jf;fl;lis 

kw;Wk;  nraYWj;Jf;fl;lis  vd ,U ghpfhuq;fSk;  Nfhhp  jhf;fy; 

nra;ag;gl;Ls;sjhy; ,t;tof;Nf  comprehensive  suit   vd;gjhYk; mry; 

tof;F  73/2006  tof;fpNyNa  tof;F  tprhuiz  njhlq;f 

cj;jutplg;gLfpwJ.''

6. The impugned fair and decreetal order of the Trial Court is assailed by the 

petitioner on the ground that the evidence in O.S.No.73 of 2006 was adduced and 
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trial  was also complete,  which culminated in  a judgment and decree of  the Trial 

Court,  which was  affirmed by the 1st Appellate  Court  in  A.S.No.46 of  2007 and 

thereafter, modified by this Court, vide judgment and decree, dated 12.08.2008, in 

S.A.(MD)No.652 of 2008 filed by the respondent by remanding the case back to the 

Trial Court only to enable both the parties to adduce evidence with regard to the 

nature of property and its actual measurement. It is submitted that there cannot be a 

fresh trial.  

7. It is submitted that this Court, vide judgment and decree, dated 12.08.2008, 

in S.A.(MD)No.652 of 2008, has merely remanded the case back to the Trial Court 

only  to  enable  both  the  parties  to  adduce  evidence  with  regard  to  the  nature  of 

property  and  its  actual  measurement  and  has  not  ordered  a  fresh  recording  of 

evidence.  

8. It is submitted that the evidence in the second suit has not been commenced 

so far.  It is submitted that the petitioner has no objection for recording of evidence 

in O.S.No.73 of 2006 as was ordered by this Court on 12.08.2008 while remanding 

the case. However, a joint trial at this stage, would mean to eschew the evidence that 

has been already recorded in O.S.No.73 of 2006 which was not contemplated.    

9.  It  is  further  submitted  that  vide  order  dated  18.07.2011,  in  C.R.P.(PD)
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(MD)No.1102 of 2009, this Court has merely directed the Court to take up both the 

suits together after giving opportunity to both the parties and dispose of the same in 

accordance with law.  It is submitted that this Court has not directed recording of 

evidence afresh.

10.  Per  contra,  the  learned  counsel  for  the  respondent  submitted  that  the 

impugned  fair  and  decreetal  order  is  well  reasoned  and  therefore,  requires  no 

interference.  That apart, it is submitted that the trial in the second suit filed by the 

respondent in O.S.No.36 of 2008 has also not commenced.  It is, therefore, submitted 

that the present Civil Revision Petition is liable to be dismissed.

11. I have considered the arguments advanced by the learned counsel for the 

petitioner  and  the  learned  counsel  for  the  respondent.   I  have  also  perused  the 

judgment and decree dated 31.10.2007, in A.S.No.46 of 2007 of the Additional Sub-

Court, confirming the judgment and decree dated 09.04.2007 of the Trial Court in 

O.S.No.73 of 2006.  

12. The judgment and decree of this Court, dated 12.08.2008, in S.A.(MD)No.

652 of 2008 merely allows both the parties to adduce evidence with regard to nature 

of the property and its actual measurement after hearing both the parties.  It has not 

directed a fresh trial.  The Court has merely directed recording additional evidence of 
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the petitioner and the respondent as plaintiff and defendant in O.S.No.73 of 2006.  

13. The respondent has filed the suit subsequent to the judgment and decree of 

this Court, dated 12.08.2008, in S.A.(MD)No.652 of 2008. Therefore, it cannot be 

construed  that  this  Court,  by  its  judgment  and  decree  dated  12.08.2008,  in  S.A.

(MD)No.652  of  2008  and  in  C.R.P.(PD)(MD)No.1102  of  2009,  vide  order  dated 

18.07.2011, had concluded that there should be a joint trial.  There is no scope for 

any joint trial even though the dispute pertains to the same property.

14. Therefore, this Civil Revision Petition is allowed.  The impugned fair and 

decreetal order, dated 10.08.2022, in I.A.No.350 of 2022 in O.S.No.73 of 2006, is set 

aside.   The Trial  Court  is  directed to  bring a closure to  the dispute  between the 

parties, by endeavouring to record evidence in O.S.No.73 of 2006 as ordered by this 

Court in S.A.(MD)No.652 of 2008, vide its judgment and decree, dated 12.08.2008 

read with the order  dated 18.07.2011, made in C.R.P.(PD)(MD)No.1102 of  2009, 

within a period of 12 weeks from the date of receipt of a copy of this order.  No 

costs. Consequently, connected Miscellaneous Petition is closed.

NCC    : Yes/No 
Index    : Yes/No 17.03.2023
Internet : Yes/No
smn2
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To

The Principal District Munsif, 
Thanjavur.

C.SARAVANAN, J.

smn2

Order made in
C.R.P.(MD)No.206 of 2023

17.03.2023
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