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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 17.03.2023
CORAM

THE HONOURABLE MR.JUSTICE C.SARAVANAN

C.R.P.(MD)No0.206 of 2023
and
C.M.P.(MD)No.1011 of 2023
Ravichandran, S/o.Venkatachalam .. Petitioner
Versus
Purushothaman, S/0.Durairaj Naidu .. Respondent

Prayer :- Petition filed under Article 227 of the Constitution of India, against the fair
and decreetal order dated 10.08.2022, made in I.A.No0.350 of 2022 in O.S.No.73 of
2006, on the file of the Principal District Munsif Court, Thanjavur.

For Petitioner : Mr.M.P.Senthil
For Respondent : Mr.A.Senthilkumar
ORDER

The petitioner is the plaintiff in O.S.No.73 of 2006. The said suit was filed by
the petitioner against the respondent herein for a mandatory and permanent
injunction. The suit was decreed by the Trial Court on 09.04.2007. The respondent
filed an appeal in A.S.No.46 of 2007 before the Additional Sub-Court, Thanjavur,
whereby the judgment and decree of the Trial Court in O.S.No.73 of 2006, dated

09.04.2007, was confirmed, vide judgment and decree, dated 31.10.2007.
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2. The further appeal was preferred before this Court by the respondent in S.A.
(MD)No0.652 of 2008. After hearing the parties, the Court had passed the following
order on 12.08.2008 in the said second appeal.

"9. On a careful consideration of the evidence available on record, it
is clear that the suit property has not been described properly. On the other
hand, the plaintiff’s claim cannot be granted without there being any specific
description of the property. Further, both the parties are unable to prove the
actual measurement of the property. For want of definite particulars, the
case cannot be thrown out of file. Hence, the matter is remanded back to the
trial Court to enable both the parties to adduce evidence with regard to the
nature of property and its actual measurement. After hearing both the
parties, the trial Court is directed to dispose of the suit afresh on merits and
in accordance with law. Both the parties shall appear before the trial Court
on 16.09.2008. The second appeal is disposed of accordingly. No costs.

Connected Miscellaneous Petition is closed."

3. After the judgment and decree passed by this Court, by remanding the case
back to the Trial Court to enable both the parties to adduce evidence with regard to
nature of the property and its actual measurement, the respondent herein filed
0.S.No.36 of 2008 on 21.01.2008, for a permanent injunction in respect of the very

same property.

4. In the said proceedings, the respondent filed 1.A.No0.843 of 2008, for

appointment of an Advocate Commissioner under Order XXVI Rule 9 of C.P.C. The
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Trial Court allowed the application, which was challenged by the petitioner herein
before this Court in C.R.P.(PD)(MD)No.1102 of 2009. This Court, on 18.07.2011,
passed a consent order, by modifying the order of the Trial Court in 1.A.No.843 of
2008 in O.S.No.36 of 2008, filed by the respondent with the following observation:-

"8. Further, it is submitted by the learned counsel on either side that
the earlier suit O.S.No.73 of 2006 is pending before the trial Court and
therefore, both the suits have to be taken up together by the trial Court and
dispose of the same. After considering the facts and circumstances of the
case, this Court directs the District Munsif, Thanjavur, to take up O.S.No.73
of 2006 and O.S.No.36 of 2008 together and after giving opportunity to both
the parties, dispose of the same in accordance with law as expeditiously as
possible. Both the parties are directed to co-operate with the trial Court for

the early disposal of the suits."

5. Though the order was passed by this Court on 18.07.2021, the Trial Court
did not comply with the order. Meanwhile, the petitioner filed an application, for
amending the pleadings, which came to be allowed. The respondent thereafter filed
[.A.N0.350 0f 2022 in O.S.No.73 of 2006, for joint trial of both suits in O.S.No0.36 of
2008 and O.S.No.73 of 2006. The said application was allowed by the Trial Court,
vide the fair and decreetal order dated 10.08.2022. The operative portion of the
order reads as under:-

"4.Comrng  e1@liwsniBTIF  HLiied  @pliiBGeus  Gursv  CRP.No.
1102/2009 er16vi;  1osniediled  1omeoiiifle  GlFetemenr 2 _wiipdlosimd LImLiids
2 s&geilsd (Both suits have to be taken up together by the trial Court and
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dispose of the same) steryy @MU L Benren@s  Hoily  Comiig  Byewr
oupsGHmenuyo  Joint  Trial o4& BLSSLULL.  CouswmiBOT  DIEVVS]
Simultaneous  trial &  BLSSLLL Couewibor Tl G B
GIFTeVEVLILIL )l6D6m6v. Bpplemevuiley  @gewi(h  QUPSHSHE6IGT  6ULPSHE 60T
OBWID  6IHNTUPHHNT YblUieuBens LflFeSBemsulley @eniB  6uLpdEHE6ri 6o
SIU LD UpSbG — CFTHSID Qe el GBI eIIBBIBS.
Gwevid  Quewih  UPHGHEBLD UPHG NFTTWTSHHTH BT  HlemeviileD
BlameuLiey Bmbs  BELS. BoH  GUSSH GBS SILLIGILD

OIS BLILIL 6)l6V6M6V.

5. o161B6d @ BOUIPSSHBMENUID  HeWlSHONUITS — 6UPHSH — NFTTemevor
BLGSLLLLTED  6UPSHDBID  (IPIg6))  BIGWILIFHID — BTCVBTIOHIOTEHLD 61601
BDIOGIBLD  BIBHIBIBSLI. — Closvid @gewi®  epb@&GEHepd 2006 wmmd 2008
QUBLBIB6ED  HTHBHED GIFUILILIIL L LIPEDIDUITEN UPHEG  6T60TLIBTED  DBHl6V
oflemgeinrds (1pig6) HTemid euemBUlD Bip eupsGHemenud Joint Trial o5
BLES 2 HFIBUCS pIHUIGT pVMIGSG 2-BHHTE GBEGL 6T
bBI0IBLD (P98 CFUIBBS.  Cosvid  DFe0  6updheh  73/2006  eupdEH
UpHVI6D  HTHBED  OCFUNILIL L PSS  eTallBTeVID,  Gsvd  36/2008
QUPGBTNLI  BTHST 2_MISHISBL Lo  LfSTIw 1ol 6w  B&mifl  HrdbsHed
ClFu i Berrer  plewevuiled  @elUPHEBTHI  BITHST 2 MBIhSHIHDBL L M6
B  CFWIIBIGHHIGHL L 06T 6Tl Qb LINBTIBEIGEBLD  CHmfl  HTdHaH60
CFUIICILIL BertenBTed  @eieupd s comprehensive Suit  6TGILIGTEVID — DIF6V
UPSH S 73/2006 eULpSH B CsvELL PSS eilFmTemer OIHITLBID
2 G&rell LiLbGsms.."

6. The impugned fair and decreetal order of the Trial Court is assailed by the

petitioner on the ground that the evidence in O.S.No.73 of 2006 was adduced and
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trial was also complete, which culminated in a judgment and decree of the Trial
Court, which was affirmed by the 1* Appellate Court in A.S.No.46 of 2007 and
thereafter, modified by this Court, vide judgment and decree, dated 12.08.2008, in
S.A.(MD)No.652 of 2008 filed by the respondent by remanding the case back to the
Trial Court only to enable both the parties to adduce evidence with regard to the
nature of property and its actual measurement. It is submitted that there cannot be a

fresh trial.

7. 1t 1s submitted that this Court, vide judgment and decree, dated 12.08.2008,
in S.A.(MD)No.652 of 2008, has merely remanded the case back to the Trial Court
only to enable both the parties to adduce evidence with regard to the nature of
property and its actual measurement and has not ordered a fresh recording of

evidence.

8. It is submitted that the evidence in the second suit has not been commenced
so far. It is submitted that the petitioner has no objection for recording of evidence
in O.S.No.73 of 2006 as was ordered by this Court on 12.08.2008 while remanding
the case. However, a joint trial at this stage, would mean to eschew the evidence that

has been already recorded in O.S.No.73 of 2006 which was not contemplated.

9. It 1s further submitted that vide order dated 18.07.2011, in C.R.P.(PD)
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(MD)No.1102 of 2009, this Court has merely directed the Court to take up both the
suits together after giving opportunity to both the parties and dispose of the same in
accordance with law. It is submitted that this Court has not directed recording of

evidence afresh.

10. Per contra, the learned counsel for the respondent submitted that the
impugned fair and decreetal order is well reasoned and therefore, requires no
interference. That apart, it is submitted that the trial in the second suit filed by the
respondent in O.S.No.36 of 2008 has also not commenced. It is, therefore, submitted

that the present Civil Revision Petition is liable to be dismissed.

11. I have considered the arguments advanced by the learned counsel for the
petitioner and the learned counsel for the respondent. 1 have also perused the
judgment and decree dated 31.10.2007, in A.S.No.46 of 2007 of the Additional Sub-
Court, confirming the judgment and decree dated 09.04.2007 of the Trial Court in

0.S.No.73 of 2006.

12. The judgment and decree of this Court, dated 12.08.2008, in S.A.(MD)No.
652 of 2008 merely allows both the parties to adduce evidence with regard to nature
of the property and its actual measurement after hearing both the parties. It has not

directed a fresh trial. The Court has merely directed recording additional evidence of
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the petitioner and the respondent as plaintiff and defendant in O.S.No.73 of 2006.

13. The respondent has filed the suit subsequent to the judgment and decree of
this Court, dated 12.08.2008, in S.A.(MD)No0.652 of 2008. Therefore, it cannot be
construed that this Court, by its judgment and decree dated 12.08.2008, in S.A.
(MD)No0.652 of 2008 and in C.R.P.(PD)(MD)No.1102 of 2009, vide order dated
18.07.2011, had concluded that there should be a joint trial. There is no scope for

any joint trial even though the dispute pertains to the same property.

14. Therefore, this Civil Revision Petition is allowed. The impugned fair and
decreetal order, dated 10.08.2022, in I.A.No0.350 of 2022 in O.S.No.73 of 2006, is set
aside. The Trial Court is directed to bring a closure to the dispute between the
parties, by endeavouring to record evidence in O.S.No.73 of 2006 as ordered by this
Court in S.A.(MD)No.652 of 2008, vide its judgment and decree, dated 12.08.2008
read with the order dated 18.07.2011, made in C.R.P.(PD)(MD)No.1102 of 2009,
within a period of 12 weeks from the date of receipt of a copy of this order. No

costs. Consequently, connected Miscellaneous Petition is closed.

NCC :Yes/No

Index : Yes/No 17.03.2023
Internet : Yes/No

smn?2
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To

The Principal District Munsif,
Thanjavur.
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C.SARAVANAN, J.
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Order made in
C.R.P.(MD)No0.206 of 2023

17.03.2023



