BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date of Reserving the Judgment Date of Pronouncing the Judgment
28.03.2023 06.04.2023

CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN
C.R.P.(MD)No0.658 of 2023

and
C.M.P.(MD)No0.3070 of 2023

Mars Raja, S/o.Ragunathan ... Petitioner
Vs.

Thenmozhi, W/o.Nagesh (@ Kanthavelu ... Respondent

Prayer :- Civil Revision Petition is filed under Article 227 of the Constitution
of India, against the docket order dated 22.07.2022, passed in [.LA.No.61 of 2022 in
0.S.No.54 of 2014, on the file of the Additional District Court, Pudukkottai.

For Petitioners : Mr.R.Paranjothi
For Respondent : Mr.T.Lenin Kumar
ORDER

The petitioner is aggrieved by the impugned docket order dated
22.07.2022, passed by the learned Additional District Judge, Pudukkottai, allowing

I.LA.No.61 of 2022 in O.S.No.54 of 2014, filed under Order XXVI Rule 10 and 10-A

of C.P.C. The operative portion of the impugned order reads as under:-
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"5, EISTIT OBEID THTOISTIT HILL eurgHieny Gl sl L gl.
D&M, 6IHHEDT MWD  6UIPHBTeUewIRIG6T  LiflFevement  GEFUILINILIL L 6.
waisTyi/iydend  syiisy, eurd Hyinisd  eur.gm.on.l s GOUIG
Qewiwiu @eitem  30.06.201210 GxpHul L FHewgw  QUUBSHD  6T6IM
AeUMHH60 CoBLIY  euemiHmd 6I(pHH CBHTHHHIGNNTHTHS  H6ul(Heier
“CxheiOomAL] 6163 MBOWITIILBIGENETUD DH6 31D USBID  FT_dwns
2 _6iTer “@b5HCeusnIl ] 6601 3] QWL (Beirern B OITIILIGHENFHU|LD
waHTri/iyHeund)  Hyinlsd  gmodenGer  g.elpoUT  85/2018  aDIOL 65T
HTHHL  QFUIHIGNEN  LEUMIMIGET OBEBID  UTHDU  GHBIHEG — NFT]enemT
CQsuwim Fwowd Urseund SIly FTeaIBTealemmESeTd  6BHarta  @Gnlui®
QWi meiterr 111 BE@ID 112 S eN6WIMIG6T LOBEWID  HBFLOWILD
HTHH60  OFUIWLILL BeiTem  HTauTF CFTHH FOUBSILULL  DIF60  SHlenJulll
usHID pPweunsled 2 _eten  LyHeurd) “CxerGomPl] wBmID  DieuyH
semioli  BhHHCausvedest  @liys  Gameimemiu’ L (Admitted Signatures)
mBSEWMILRISEDHL 6 QU  euT.FT.o.160 2 6iten  GHanOoMY  6T63IB
mBowTuD  LydHleurgslulen ensGWITHLLDT?  6leTU I GHBIHSID UT.FT.94.160
3Ib Uk  FTLFwTs  HHHGesw ereiiml  GEFUIWILILL (BeiTem & GUITLILILD
Lrsaursuler sewaut  HhHCaieielen endCWITLILLT? 66L&l GMISHHID
SMVHMB  HTHHL OFUIL  gHIOUTEH @M BHHIOGIIM  ENEWIULIT  LPEVLD
mBOWNHSH BHUBGSG DT  meubd HHH 2 _HHJ6Y  CIPHIHSH
Camfl  Qbosml  HTHH6L  QFUIWINILL BeTeng . eI Hengullenss  LiflFevsment
Qauiud Gurgkl N0 Rbs  wapiiFomenitl LGHHNbmBulet FnicaHemer
LOMIHGLDLIQUITEN  H(HHHIHHET 6IHINID OFTe060ILIL 6l6vensv. Gogvid LTy meor
QUPSHHTRIH  JBMNH UMMIGHL UNBTIHHBHTS ~ HTHHEOTH 266N
HBS LoeIHTIT/LI &Sleumgluimed TR TLDEISTTIT/ 61T )b TP &
CaThsalU’LSHTE auTdhl  SHIUTsL  FpBUUBD Sofw  QUUBSD — SHT6
WHBW yeuemion@G. ey @QbsH LIgHmen aupdHendll QUTBISHSH SnI%H
Wp©Ye| eUIHNSBGE OComLYy PeueTIHH O 2 6WINID  HeienDenUl il
Couewripwigl SiuAWIOTGL. Db DN DDMILHLILISTEL 616161 5HE 60
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ureHliy  gmu®GL ety GurHuw  FTLFw  FTEIBTEUSIRIGSST  CLPEVLOTSH
aHToEIHTTI/eurg)  HIilsd  BlepLldbalL eievensv. LOIHTIT  6J3&H6EC6
0.61.85/2018 HTHHL OFUIH HHOUL GQUBLILL IQEHLLIDID, DibH el S
SIuyL  CasLB  (WHSUILLalmey  IETUSTEIID  HBOUTIH  Fn([BHHe0
OUTMIB6T  HTHHL  CFUISHUUSTeVID — BHulled  CQummLBb, Sewyul
QUUBSLD 6UT.FT.O. 1651 2 ewiendd HAMDMU DB BbFH  LOsDIH6
SIS BHEOTID  6160ImI  BHHSHI0IBLD (P96 CFUIgH RbdH LIF&FFlenend@
HT6) HTEIBMBHI.

6. (PIY6UTH @6y SIS SHHLILBH B! QULP&HBMIEhT
HHSH.61D.Craug)  SieUiHeT  HSHIOHIMB  YemewIFTS B SUILBHBT.
BHIDGIMB  heNeWILT @bdH DeDIONEd HeWIL ST EHHHTEH  30.06.20121D
ChrAUN L eur.am.oy.l S @luUbsHHe0 2 eiten  “CametGomAL]  ereiiys
MBEUWITIILIBIGNETUID, DIFeH 31D UbHD FTdwns o eten  “shsHGaienl]
o6 emBEWITHUSHmBHWD,  WaHTri/iysHeurdl  Hyinisd  £3.61.85/2018
OIGOL T HTHHL  GFUIHIGTEN  DFL  elewmidbeT, LIggHleursl Sl
SpeuemimiGenTer  Ll.eur.oy.l  oBpid U.eur.sr.o,?2  HueBplen  DiFeL
EUMIHIH6T HBFIOUWID bHFH WML T HTHHe0 OFWIWLNILL (HelTen LMD
STeUTF  QFTHFH FHOUBSIULL DFDL SewJwll USHHTD  ysHluleuBnsled
o eiten  Lygleurs) [BsHeniQwomPl] mmid SieuysH  Sewieui  &ihoHGausvie 6
euUs Osmememiul L (Admitted Signatures) ensOUITLILIFISEHL 6T @UILT (B
ar.gr.o.le0 2 6ifem  BxpeiiGoml  etedi3  emdGWITIILID  LygHleurdluller
m&eWmiuoT?  elailugdl  GPSHHID  uT.gFT..16d 310 uHSD  FTLHWTH
“BheHBal] seim  OFuiwiiu Beiten  edSOWITHLD  LIFSeurdulles  SHewreu
shHCauselen  enHOWTLILWT? 66l l GHBHHID  DBHmEB  HTEHEH60
CFWIusBHTH  CLOBOFTEIN  DAITRIGMET  OHIM] Sl  Spselluied
AUINBHHL FOfUlSHH dPfbemdenul  22.08.202285G6T  RbHIHILOETBEHSH60
goillss Cauen(bOsip 2 SHATOIL LGS MEH. BB  S,6N6TTULITHE BT 60
ot h.10,000/- eter Biewiwid GFUIWNLGSBH.  CoBLy CHTendemu
LOSDISHTIT bAHILO6IID SLEMETTULI([HE G QULDMHIG Geueir(HGILD6IT M)
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o SHTNLULGSBSH.  DiWPSHS HT6i.23.08.2022."

2. The petitioner is the plaintiff in O.S.No.54 of 2014. The suit has been filed
by the petitioner for specific performance of an application purportedly in an
agreement signed by the respondent/defendant on 30.06.2012. The

respondent/defendant has denied the execution of the aforesaid agreement, dated

30.06.2012.

3. It is the specific case of the petitioner/plaintiff that a similar application was
earlier filed by the respondent/defendant in 1.A.No.85 of 2018. It was however
withdrawn for the reasons best known to the respondent/defendant. It is submitted
that after the commencement of trial, at the stage of examination of the defendant's
witness D.W.1. The respondent/defendant though filed the present I.A.No.61 of 2022
to appoint an Advocate Commissioner to send signature of the respondent/defendant
and her husband, who is the first witness in the sale agreement dated 30.06.2012 for
an opinion of a handwriting expert for comparison. It is submitted that the Trial
Court commited an error in allowing the application filed by the

respondent/defendant.

4. Per contra, the learned counsel for the respondent/defendant on caveat

submitted that a specific stand disputing the signature in the sale agreement dated
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30.06.2012 was made in the Written Statement. It was, therefore, incumbent on the
part of the petitioner/plaintiff to have filed an application for appointing an Advocate
Commissioner for comparison of signature from a handwriting expert earlier. It is
submitted that in the collateral criminal proceeding filed by the Inspector of Police
1s pending before the Judicial Magistrate-I, Pudukottai, in C.C.No.174 of 2019
against the petitioner/plaintiff and another accused on a complaint by the
respondent/defendant, a statement under Section 161(3) of Cr.P.C. of Kumar,
Assistant Director and Document Expert, Forensic Department, Madurai, was
recorded, wherein it was confirmed that the signature in the aforesaid agreeement
dated 30.06.2012, varied and therefore, on an earlier occasion 1.A.No.85 of 2018
which was filed was withdrawn. It is submitted that the challenge to the proceedings
in C.C.No.174 of 2019 on the file of Judicial Magistrate No.I, Pudukottai, by one
Senthilkumar/A2 has also been dismissed on 16.02.2023, in Crl.O.P.(MD)No.16970

of 2019.

5. The learned counsel for the respondent/defendant placed reliance on the
guidelines of the Division Bench of this court in the case of PSood and company
Vs.Peerchand Misrimalji Bhansali reported in 2005 (3) CTC 12, wherein, following
guidelines have been passed pursuant to which, certain guidelines were given by this
Court in the case of N.Chinnasamy Vs P.S.Swaminathan reported in 2006 (4) CTC

850, which reads as follows:
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"32. From the above judgments, the following principles have
emerged.-

(1) Sec.73 of the Indian Evidence Act authorises the court to compare
the disputed signature with the admitted signature in order to come to
its own conclusion.

(2) It is always safe for the court to take the aid of handwriting expert
to have the expertise to scientifically compare such handwriting with
reasons.

(3) The practice of sending original documents in the custody of the
courts to the handwriting experts is a highly objectionable one and a
very very bad procedure.

(4) The proper procedure would be to permit the handwriting expert to
inspect the document in the court premises itself in the presence of
some responsible officers of the court.

(5) If necessary, the expert may be permitted to have photographic
copies of documents in the presence of the responsible officers of the
court.

(6) When examination of the disputed documents within the court's
premises, is not possible due to genuine difficulties expressed by the
expert, the court has to find out the alternative way of achieving the
object for the purpose of doing justice.

(7) In such circumstances as mentioned above, the application has to
be treated as an application for an appointment of the commissioner
in whose presence the examination of the disputed document has to be
conducted by the expert.

(8) When the investigation cannot be conveniently conducted within
the premises of the court and the same has to be carried out in the
laboratory of the Forensic Department of the Government of Tamil
Nadu, it is necessary to appoint a commissioner to conduct the
investigation of the document in his presence.

(9) Filing application for examination of documents by handwriting
expert at a late stage thereby protracting and holding up the
proceedings is highly objectionable.

(10) Merely because of the reasons that the trial court has by itself
compared the admitted signature and the disputed signature invoking
Sec.73 of the Indian Evidence Act there is no bar or ban for the first
appellate court for sending the documents to get the expert opinion.
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(11) Expert opinions could give much more clarity for arriving at a
decision upon the truth and genuineness of a disputed document.

(12)When the defendant denies the signature in a particular
document which is very much relied on by the plaintiff, it is
for the plaintiff to take steps for examination of the disputed
signature by sending the document to a handwriting expert."

6. The learned counsel for the respondent further submits that when the
Court comes to a conclusion that power under Order XXVI Rule 10 A of C.P.C.
should be invoked, the civil Court can invoke the power even without the application
in the interest of justice in order to settle the dispute between the parties as held by
this Court in the case of S.Chinnathai Vs K.C.Chinnadurai reported in (2010) 3

MLJ 65.

7. 1 have heard the learned counsel for the petitioner and the learned
counsel for the respondent and also perused the impugned order dated 22.07.2022,

passed by the learned Additional District Judge, Pudukkottai.

8. In my view, the petitioner being the plaintiff in a suit for specific
performance ought to have filed an application for appointment of an Advocate
Commissioner under Order XXVI Rule 10 and 10-A of C.P.C. for sending the sale
agreement, dated 30.06.2012, for comparison, particularly, when the

respondent/defendant has denied the signature.
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9. In fact, the records indicate that the collateral proceedings initiated
against the petitioner and another person was taken on file by the learned Judicial
Magistrate No.I, Pudukkottai, in C.C.No.174 of 2019. In the said proceedings, it
stands prima facie confirmed that the signatures in the above said agreement were in
variance with the admitted signature.

10. Statement recorded under Section 161 (3) of Cr.P.C. indicates that the
signatures were in variance. A charge sheet has also been already filed against the
petitioner and another person. The question, therefore, remains as to whether the
petitioner can object to send the documents for an opinion of an Expert under Order
XXVI Rule 10 and 10-A of C.P.C., particularly, when statement under Section 161 of
Cr.P.C., has prima facie indicate that the signatures were in variance with the
admitted signature before the learned Judicial Magistrate No.l, Pudukkottai, in

C.C.No.174 of 2019.

11. Though respondent/defendant has an option to call for the records in
C.C.No.174 of 2019, containing the statements recorded and materials available, to
prove that the signature in the above said document may have been forged provided
under Order XVI Rule 6 of C.P.C., the Court can nevertheless exercise discretion in
favour of the respondent/defendant to send the document for examination by an

expert under Order XX VI Rule 10 and 10-A of C.P.C.
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12. T do not find any material to interfere with the impugned order dated
22.07.2022, passed by the learned Additional District Judge, Pudukkottai, allowing

[.LA.No.61 of 2022 in O.S.No.54 of 2014. The petitioner cannot be said to be an

aggrieved person by the impugned order.

13. For the above said reasons, this Civil Revision Petition is dismissed.

No costs. Consequently, connected Miscellaneous Petition is closed.

NCC : Yes / No

Index : Yes / No 06.04.2023
Internet : Yes/ No

smn?2

To

The Additional District Judge,
Pudukkottai.
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C.SARAVANAN, J.

smn2

PRE-DELIVERY ORDER MADE IN
C.R.P.(MD)No.658 of 2023

DATED : 06.04.2023

https://lwww.mhc.tn.gov.in/judis

10/10



