W.A(MD)No.894 of 2013

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on : 28.06.2023
Pronounced on : 21.12.2023

CORAM

THE HON'BLE MR.JUSTICE R.SURESH KUMAR
AND
THE HON'BLE MR.JUSTICE K.K.RAMAKRISHNAN

W.A.(MD)No0.894 of 2013
and
MP(MD)Nos.2 & 3 of 2013

1.The Government of Tamilnadu,
Rep by the Secretary to Government,
Revenue Department,
Secretariat, Chennai — 9.

2.The Principal Secretary and Commissioner of
Land Administration Department,
Chepauk, Chennai.

3.The District Collector,
Madurai District, Madurai.

4.The District Revenue Officer,
Madurai District, Madurai.

5.The Revenue Divisional Officer,
Madurai District, Madurai.

6.The Tahsildar,
Madurai South, Madurai District, Madurai.
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7.The Village Administrative Officer,
Avaniapuram Town Panchayat,
41, Avaniapuram Village,
Madurai South Taluk,
Madurai District. .. Appellants / Respondents

Vs.
1.S.Mariammal (Died) ... Respondent/1* Respondent

2. The Assistant Director,
Ex.Servicemen Welfare Board,

Welfare Office,
Madurai -16. ... 2" Respondent/2™ Respondent
3.Chinna Thulasimani .. Respondent

(R3 is substituted for R1 vide Court order dated 19.07.2017 made in
CMP(MD)No.6537 of 2017 in WA(MD)No.894 of 2013)

PRAYER: Appeal filed under Clause 15 of Letters Patent Act, to set
aside the order dated 28.08.2012 made in W.P.(MD)No.14125 of 2010

and allow the writ appeal.

For Appellants ~ : Mr.Ravindran,
Additional Advocate General
assisted by Mr.J.Ashok,
Additional Government Pleader

For R1 : Died

For R3 : Mr.Ajmal Khan (Senior Counsel)
for M/s.Ajmal Associates
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JUDGMENT

K.K.RAMAKRISHNAN, J

This appeal has been filed to set aside the order of the learned

single Judge passed in W.P.(MD)No.14125 of 2010, dated 28.08.2012.

2. The deceased first respondent filed W.P.(MD)No.14125 of 2010
to quash the impugned order in letter No. 514/Me Mu.3(2)/2007, dated
11.09.2007 issued by the first appellant/the Secretary to Government,
Revenue Department, Secretariat, Chennai-9, first respondent,
confirming the order passed by the third appellant/the District Collector,
Madurai District, Madurai, dated 24.03.1999 in Na.Ka.No.31/5087/97
and the consequential order passed by the sixth respondent/the Tahsildar,
Madurai (South), Madurai District, Madurai, dated 10.04.1999 in
Na.Ka.No.803/95/C2 and consequently prayed for a direction, directing
the respondents to issue patta to her, for the lands comprised in S.Nos.
226/2A, 265/2, 265/6 to an extent of 3 acres and 37 cents situated in

Avaniapuram Village, Madurai South Taluk, Madurai District.
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3. The case of the deceased first respondent/petitioner before the
Writ Court is as follows:-

The deceased first respondent was petitioner before the writ Court.
According to her, her husband joined the Military service in the year
1941. Since he suffered injuries during his service in the year 1947, he
was discharged from his duty. Subsequently, he was died. She made an
application to the revenue authorities/appellants herein for assignment of
land as per G.0.Ms.No.1750, dated 13.05.1963 claiming land as a widow
of Ex-serviceman. She further stated that the land to an extent of 3 acres
37 cents in survey No0.226/2A, 265/2 and 265/63, situated in
Avaniyapuram Village, Madurai South Taluk, Madurai District was
allotted to her in the year 1966. The said land was measured and handed
over to her in the presence of revenue officials and panchayat officials
and patta was not issued to her. She had paid the necessary charges for
measuring the land and for getting patta. She was continuously
cultivating the said lands un-interruptedly by making “R” memo charges
from 1966 onwards. She made representation to the third appellant to
issue patta on 13.06.1966. The third respondent/appellant sent a
communication to her informing that the 6™ appellant is directed to

consider the representation. In the meantime, panchayat also passed
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resolution expressing its consent to grant the assignment, in the year
1994. The 6™ respondent before the writ Court has sent a communication
requesting about her willingness to get the land upon payment of market
value. She also consented to pay the market value. Subsequently, the
third respondent sent the impugned communication dated 24.03.1999
stating that the lands claimed by her are valuable lands and as the said
lands have been entered in the prohibition book, the lands could not be
allotted to a private person. Similar order also passed by the sixth
respondent on 10.04.1999. Therefore, she sent the representation to the
first respondent/Government on 22.04.1999 to consider her case as
widow of Ex-serviceman. She also filed W.P.N0.8746 of 1999 before this
Court challenging the said orders. This Court directed the first
respondent to consider her representation dated 22.04.1999 within a
period of six months from the date of receipt of the communication of
the order, by order dated 25.04.2001. In view of the entry made in the
prohibitory book and impugned order passed in the year 1999, the
authorities refused to receive “B” memo charges. In the meantime, the
sixth respondent herein in the writ petition informed the 7" respondent
that a proposal in Ref.Na.Ka.No0.12367/1999/C2 dated 08.08.2002 has

been sent to the third respondent herein to grant patta in favour of her
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after receiving the market value. Panchayat also has resolved to grant
patta in favour of her. The said recommendation also sent to the first
respondent Government. In the meantime, she sent a communication to
consider her case on the basis of this Court order dated 25.04.2001. The
8™ respondent in his communication informed to her that her request was
rejected by the Government by passing the impugned order dated
11.09.2007. Then, after she applied the said order copy under the Right
to Information Act, and obtained Xerox copy on 11.06.2010 and filed this
writ petition to quash the impugned order and to grant assignment of the

said lands.

4. The respondents have not chosen to file any counter affidavit
and made the following submissions before the Writ Court:-

1) The impugned order of the first appellant dated 11.09.2007 was
challenged belatedly in the year 2010 without any explanation for the
said delay and hence, the impugned order is liable to be sustained.

1) After considering the market value of the lands, its utility in
future and conversion of the near by lands into the house sites, the

Government has rejected the claim of the writ petitioner. Therefore, the
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reasoning of the Government is not a subject matter to the judicial
review.

111) The said land also cannot be used for the agricultural activities.

5. The learned Single Judge considering the relevant provisions of
the Board Standing Orders and various Official Memorandum of the
Government and reports of the officials, has allowed the writ petition and
directed the first respondent to grant Patta to the above said lands on
collection of the market value determined by the Revenue Authorities
within two months from the date of receipt of the order by passing the
impugned order dated 28.08.2012. Assailing the said order, the
Government officials namely, the respondents 1 to 7 before the Writ
Court filed this appeal and raised, various grounds stated in the

memorandum of grounds of appeal.

6. The learned Additional Advocate General appearing for the
appellants submitted that the petitioner made a claim on 13.06.1966 after
a long delay from the date of the death of her husband i.e., 25.04.1954.
The respondent has not furnished any materials and records to show her

incessant agricultural activities in the above said lands.
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6.1. He further submitted that the lands were already declared as
valuable lands and the said lands are within the prohibited distance of
Head quarters of District and since the child of the deceased respondent
1s in Government service, she is not entitled to make a claim under Ex-
serviceman quota or scheduled caste landless poor. Further, the
Government also took a policy decision that the lands are not a
assignable lands. The said fact cannot be set aside by the learned Single

Judge.

6.2. He further submitted that the land is situated in the heart of the
city and the same is required for the public purpose. Even as per the
guideline value, the value of the land is more than 5 crores and as per the

market value, the value of the land is more than 50 crores.

6.3. He further submitted that in the said circumstances, the said
land is being kept for the public purposes of the Government and the
same cannot be assigned in favour of the deceased first respondent. More
particularly, the original writ petitioner died during the pendency of the

writ appeal and now, the claim made by the impleaded legal heir is a
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retired Government Employee, receiving pension and his family is a
wealthy family. In the petitioner's communication itself, it is stated that
the present impleaded petitioner has not taken care of the original writ
petitioner and hence, he is not entitled to seek the assignment of the said

land.

6.4. Apart from that, the legal heirs of the present petitioner are
well settled in life. i.e., one son 1s a Judicial Officer. Another son is a
practicing Advocate of this Court. In the said circumstances, on factual

aspects also, he cannot claim the said lands.

6.5. Apart from that, no evidence was produced on the side of the
petitioner to show her possession in the above said land from 1966
onwards. In the said circumstances, the learned Single Judge has
committed error in setting aside the impugned order passed by the first
respondent based on the order of the respondents 5 and 6 namely, the

appellants 1, 3 and 6 herein.
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7. This Court considered the rival submissions made by both the
parties and perused the records and the relevant provisions of Board

Standing Orders.

8. In this writ appeal following issues arise:

Whether the writ Court order in issuing direction to the appellants
to grant assignment to the original writ petitioner for the lands in Survey
Nos.226/2A, 265/2, 265/6 situated in Avaniyapuram Village, Madurai
South Taluk, by holding that she is entitled to said assignment on the

ground that she is Scheduled Caste Widow of Ex-Service man is correct ?

9. The following dates and events are essential to decide the above

issue:
SI.Nos.  Dates Events
1. 1941 The writ petitioner's husband joined in the
Indian Army.
2. 1947 He met with an accident and he was discharged
from Army.
3. 1954 He died.

4. 13.06.1966 The writ petitioner gave a representation to
issue assignment patta in respect of the Survey
No0s.226/2A, 265/2, 265/6. On the basis of the
G.0.Ms.No.1750 dated 13.05.1963.
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22.04.1999
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The third respondent passed the impugned order
stating that the lands are valuable lands and the
same was not granted in favour of individual
persons and the same was also required for
future purpose and made suitable entry in the
prohibition book.

The sixth respondent also passed the similar
impugned order.

The petitioner sent a representation to the first
respondent.

10.

11.

12.

13.

14.

25.04.2001

10.05.2002

25.06.2002

05.10.2002

26.09.2005

11.09.2007

29.11.2007

This Court in W.P.N0.8746 of 1999 directed to
consider the petitioner's representation dated
22.04.1999.

The sixth respondent sent his recommendation
to the fifth respondent to assign the land to the
writ petitioner, in respect of Survey Nos.
226/2A, 265/2.

The fifth respondent forwarded the sixth
respondent's recommendation dated 10.05.2002
to the fourth respondent.

The fifth respondent forwarded the same to the
land Commissioner Chepauk, Chennai, with his
recommendation.

The petitioner made the representation to the
first respondent.

The first respondent passed the impugned order,
rejecting her claim on the ground that the lands
are valuable lands, the nearby lands are
converted into house sites and hence there is no
use for agricultural activities and the lands are
situated near by Madurai Corporation.

The Deputy Director, Ex-Serviceman Welfare
Board, sent a communication about the
impugned order passed by the first respondent
and same was issued to the writ petitioner on
11.12.2007.
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15.  01.03.2010 The petitioner made a request to the respondent
Nos.1, 2, 4 and 6 to furnish the impugned order
under the Right to Information Act.

16. W.P.(MD) No.14125 of 2010 filed before this
Court to quash the impugned orders dated
11.09.2007, 24.03.1999 and 10.04.1999

17.  28.08.2012 Writ Court allowed the writ petition

10. The writ petitioner/Mariyammal's husband was Thulasimani.
According to her, he joined the Indian Army in the year 1941 and he met
with an accident while he was in service in the year 1947. Therefore, he
was discharged from Army. Subsequently, he died in the year 1954. They
have one son. After the demise of her husband, she submitted an
application to the respondent Nos.1 to 6 to give assignment to an extent
of 3 acres and 37 cents in the survey No.226/2A, 265/2 and 265/6B
situated in Avaniyapuram Village, Madurai South Taluk, Madurai
District, in the year 1966. She also stated that she was in possession and
enjoyment of the said land from the year 1966 onwards. She also claimed
that she spent huge amount in making the said land into cultivable. The
Revenue Authorities also issued B memo, kist and revenue tax. She also
claimed that the sixth respondent Panchayat sent a recommendation to
address her request of assignment in the year 1987. She further claimed

that the sixth respondent in the year 1990, 1991 and 1993 sent a
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communication seeking her consent to pay the market value of the land.
She further stated that in the year 1996, the respondent Nos.4, 5 and 6
demanded bribe to give the certificate regarding the market value of the
said property. Finally, the fifth respondent directed her to appear for
enquiry on 16.12.1998. After the enquiry the third respondent, passed
the impugned order dated 24.03.1999 stating that the said lands are un-
assessed Government(sarkar) vacant ‘“valuable lands” and the same
was required for future Government purpose and hence the same could
not be allotted to the private persons and said lands are entered in the

prohibitory book.

11. The writ petitioner made the representation to the various
authorities and the sixth respondent also passed the similar impugned
order on 10.04.1999. Without challenging the said orders, the petitioner
made a representation to the first respondent dated 22.04.1999.
Thereafter, the petitioner filed a Writ of Mandamus, in W.P.N0.8746 of
1999 directing the first respondent to consider her representation. In the
said representation and the writ petition, she claimed that she was
entitled to the assignment on the ground that her husband was an Ex-

Serviceman. On 25.04.2001, this Court directed the first respondent to
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consider the same and pass order on merits. The first respondent passed
the impugned order declining to accept her request giving the following
reasons:

(1) The lands in Survey No0s.265/2 and 265/6B are located in
different places.

(i1) The said lands are valuable lands situated adjacent to the
Madurai corporation and included in the prohibitory book and therefore,
assignment cannot be made in favour of private persons.

(i11) The lands adjacent to the said claimed lands are being
converted into house sites and therefore there is every possibility that
agricultural activities can not be carried out even if the assignment is
made.

(iv) The writ petitioner's entitlement to get the assignment of land
as a widow of the ex-serviceman is considered on the basis of the
following relevant board standing order:

20. Persons who are eligible for assignment of the lands
under Revenue Standing Orders are :

(3) Who are eligible for assignment.-

(i)----

(ii)----

(ii)(a) The serving personnel or Ex-Servicemen are

eligible for assignment of Government waste land (available
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for assignment) only for bonafide rehabilitation purposes
and that assignments to the serving personnel and Ex-
servicemen cannot be claimed as a matter of right.

(ii)(b) ----

(ii)(c) The categories of eligible poor persons namely
being members of Scheduled caste/Scheduled Tribes and Ex-
Servicemen and their dependants etc., should not be
considered, when one has become a Government Servant.
The financial status and the income are to be taken into
consideration on assignment. B.P Form 758(B), dated
21.10.1978.

12. From the above reading of the provisions, it is clear that

(1) Before entertaining the claim of the Ex-serviceman to
assignment, it should be seen surplus waste land are available for
assignment.

(i1)) The Ex-serviceman cannot claim the assignment of the
Government's waste land as a matter of right.

(i11) They should have established that the same was required for
bonafide rehabilitation purpose.

(iv) Once any of the member of the claimant has become a

Government servant, the claim of assignment should not be considered.

13. In the category of the Ex-serviceman, the claimant cannot

made a claim as a matter of right as per the Board standing order. As per
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the Board Standing order, relief to the Ex-serviceman is granted only
“For Bonafide rehabilitation pursposes”. In this case, the Ex-serviceman
died in the year 1954 and the writ petitioner, claimed to assign the land in
the year 1966. In the meantime, his only son got the Government Job.
From the record, it is seen that there is no true disclosure of benefit
received by the writ petitioner after the discharge of her husband from
the military service. There was no diclosure relating to the receipt of the
pension after the death of her husband. It is not in the pleadings of the
writ petitioner that they were not rehabilitiated till 1966. In the said
circumstances, the writ petitioner has also not established the

requirement of the assignment for bona fide rehabilitation process.

13.1. It is the duty of the writ petitioner to disclose the accurate
particulars regarding their economic condition and financial status. As
per the scheme, when one of the claimant's family member become a
Government servant, the claim of assignment should not be considered.
The financial status and the income of the said Government servent also
has to be taken into consideration to decide the eligibility to make
application to get assignment. But, the original writ petitioner suppressed

the factum of her son working as a technical assistant in the Postal
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Department. In order to circumvent the said disqualification, the writ
petitioner had not disclosed about the Government Job of her only son in
the representations submitted by her and also in the pleadings before this

Court.

13.2. Before the writ Court, the impugned order of the third
appellant dated 24.03.1999 was challenged. The third appellant passed
the said impugned order on the basis of the his order dated 05.08.1998
and the inspection report submitted by the third appellant dated
10.07.1998. In the communication of the fourth appellant dated
10.07.1998, the fourth respondent stated that the writ petitioner's son was
working in the postal department and hence, the land was not assignable.
The petitioner also has stated in her representation dated 24.04.1999
about the communication dated 05.08.1998. In spite of the said
knowledge, the writ petitioner has not disclosed that her son was working
in the Government Department. But, the writ Court had not considered
the above disqualification and allowed the writ petition without even
considering that the writ petitioner has no right to make application as
per the scheme to get the assignment. The Government, therefore filed

this writ appeal disclosing the above fact along with other grounds. This
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Court, admitted the writ appeal and granted stay of the operation of the
writ Court order to grant assignment. In the background of the stay, the
eligibility of the writ petitioner is to be considered. Before considering
the petitioner's eligibility, the petitioner died. Therefore, the present third
respondent filed the substitution petition in the writ appeal to claim the
right of assignment in W.A.M.P.No.6537 of 2017. In the said
W.A.M.P.also the third respondent has not disclosed the true facts. The
Government also furnished number of documents about the economic
status of the impleaded respondent and also the writ petitioner ie., in the
said impleading application, he has not stated about the receipt of
pension, his elder son is working as a Judicial Officer and another son is

a practicing Advocate of this Court.

13.3. Therefore, in all aspect, the writ petition has to be dismissed
on the ground of suppression of the material facts. The Board Standing
order clearly stated that the claim of categories of the eligible poor
person namely being the members of scheduled caste, scheduled tribes
and ex-service man and their dependents should not be considered, when
one has become Government Servant. The financial status and the

income has to be taken into consideration on assignment. In order to
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circumvent the said disqualification, the writ petitioner and the present
third respondent suppressed the above status. Hence, the claim of the
petitioner should not be entertained and she was guilty of “suppressio

99 ¢ )

veri,” “expressio falsi”.

99 ¢¢

Meaning of the “suppressio veri,” “expressio
falsi” as held by the  Hon'ble Supreme Court in Dilip N.
Shroffv. CIT [(2007) 6 SCC 329] SCC at p. 359, para 71 is as follows:

“suppressio veri would amount to concealment,
suggestio falsi would amount to furnishing of

inaccurate particulars.”

13.4. In this case, the original writ petitioner's son is present
impleaded respondent. He was working in the postal department as
Central Government Employee. Therefore, she was not entitled to make
application to claim the benefit of widow of ex-serviceman and also
landless scheduled caste poor person. Hence, she intentionally
suppressed the said material fact and made the claim. Similarly, now the
impleaded respondent also not disclosed that his son is a Judicial Officer
and another son is a practicing Advocate before the High Court. His
family 1s well off economically. Therefore, the writ petitioner was guilty

of suppressio veri.
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13.5. In this case, the writ petitioner never disclosed the income of
her only son and the benefit received by her after the death of her
husband from the department including the pension received by her and
she failed to disclose the true facts relating to the economic status and
claimed as landless ex-serviceman poor widow. Further, the impleaded
petitioner also never disclosed the income of his son namely the Judicial
Officer and practicing Advocate and his service benefit and pension.

Hence, the writ petitioner is guilty of suggestio falsi.

13.6. In view of the above facts, the writ petitioner and the present
third respondent are disqualified to claim the assignment in the category
of eligible poor persons namely being the member of Scheduled caste

and Ex-servicemen.

13.7. It is well settled prinicple that at any stage of the
proceedings, if a party to the proceedings brought to the knowledge of
the Court about any suppression of the material fact in obtaining the
favourable order by committing fraud, the Court has jurisdiction to set

aside the same. In this aspect, it is relevant to note the following
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principle laid down by the Hon'ble Supreme Court in the case of
S.P.Chengalvaraya Naidu Vs. Jaganath reported in 1994 1 SCC 1

“Fraud avoids all judicial acts, ecclesiastical
or temporal” observed Chief Justice Edward Coke
of England about three centuries ago. It is the
settled proposition of law that a judgment or decree
obtained by playing fraud on the court is a nullity
and non est in the eyes of law. Such a
judgment/decree — by the first court or by the
highest court — has to be treated as a nullity by
every court, whether superior or inferior. It can be
challenged in any court even in collateral

proceedings.

14.Claim of the petitioner in respect of the valuable lands

The specific case of the writ petitioner in the original
representation and the pleadings is that she was widow of ex-serviceman,
she is entitled to claim benefit under the G.0.Ms.No.1750 dated
13.05.1963. Under clause 20 of the Board Standing order, the ex-
serviceman is entitled to claim only the available waste land. In this case,
the third appellant directed the fourth appellant to assess the claim of the
writ petitioner. The fourth appellant assessed the entire topography and
potentiality of the said land and also the case of the original writ

petitioner and made the following recommendation:
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SOVLILITToN6Y EHMILILY:

QL LSFHlenr GQuwiT: wHieny (OHBE)
SIToH ST CuuIT: SieuednwmLJLD

geouLmirensy  Brei: 10.7.1998

G OHBE&H eI LD, Deuellwmyyd Lsv 6T6wr1.226/26], 265/2, 265/611
S FHUI yev eteviikbeil  10.07.1998 oiediml G HIewF  OHm@  eul Ll Fu,
HMEVMDUWIL HHIFH  FHlewewr Ul LT FWIT, eumeuTul  SLUISITENTT,  Sieu6WITLJLD,
b6V SO, L) HiTeuTs SIGVIAIGVT, SieueluIm LD

AHCWTEHL6T G LmiTened  GgFuIwIlILL L ).

Leov eressr.226/261 (ugiiy 0.18.0)

(STemal IBLULTSH FTHeTT  Hig)

@bs @QLb  seueiwryyd - Quflwrt  BHT  OFevevid  FmeweouleVhHbS
“ComoHHTUI 10H6MT HMeVH HeveTldE  OFsvaID FTemsoulled 6l &E LD
DIMIDHEHI6TENH. OFHBEH FTemeow|ld HIPHE USHBID FTIDHSHHID SFTOLPLD,
QL &8s Lpv 6T6m0r.225 H@&fll LLLT HevkisemHd 2 silener. SbH S Halev
BLOLUUEFeUTlsd  eDIHTIT 2 Lpaledl.  6J&ID CFwiwelevensv.  HiFTsH

2 6leNgl.

L6V eTemr.265/2 (i 0.89.0)

(SHIDHBHUUL Loy 8 Hrmell THemdE @ IGHLUILLL G D)

@bsd QLD S@uelwumyrd - GFaueigGsuih Frensoulsd &lpHEL
USSHHE0 2 6TeNFHl. DHemel &GHHUW  gemeiil  LIbHSHmIGeTe0 L LT
HI6UMIG6ET 2 66N,  OISTIT eliLenL. GHTMHLD Hevd @ FB UGS

2 1pamwL.  HigFTHa|d gmerw UGHH  BMGBeausv (L GFQUITHAID
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2 GIT6NG.

Li6v 6T6mor.265/619 (L —0.29.0)

SHIPHBHULLL o5 Hnall ToH6EhoHE QHIBSULLL @) 1D:

@bsd LD SeulWTID - GHFeuTGHawi B Frensoulled &HIpdHELl
UbSSHH0 2 6Tendl. DbdH PLHHBG 0HBCH FHousmensds WOT6ULL LD
FFFTCaUTENL.  &SITOD 2 _6iTengl. L HBH Ljev  616wr.265/565, 519 Ll L
BleUmIBEHD  HIPHBH v  61601.263-6@F 2 Ml UlLT  [BHevmIGEHLD

2 6ifenmedl. [BLLUL LFIUTED 2 [padehL 6JHID E606m6V.

AQAbs BLHmd  dBursd  QFuIud  Hlmg.omflulbLomelt
eleTLNT  HHEG ~ ReveusFond UL OFuww  CeuewiBD  elenid
Camflueitenm. @eUTHI DB DEhFeL Hlemmulled Liswnfibadl  eIHASIBTT.

aTeCou QeumBHG SeveUFIOTS BV @UiedL GFUIw GuisoTgl.

HleVLDGIIL] MHIiT6vTUILD Cauiw "Delta" HleVGHEMHUILD
urTemeuult GLedr. el Lm Fwit wmmip CsmlLr dwir uflbgeny CFuish
ArwHOHTemnsd  ah.11,20,746/- Fflwnes 2 _etengl. Gbd OHTendmU
Cpras@d  Gurdl  Mevld I eumuihsd  HeooTedh  CHTAIBISBEI.
LOGDISHT] (HLD LNFeroHmL HleV & )60 OHTLITHG FTGLIQ

CFUIwelevensy. @HHTTIDGHSHIE0 OLIHLDUTeLTET  Hlevmidkerisy B6160lamHemel

https://lwww.mhc.tn.gov.in/judis

Page No.23 of 47



W.A(MD)No.894 of 2013
Ogy o eiengl. GImh @ Hevmsaisd il LIgLDenaIseTes  elBLIEN6
QFuiwiu’ (B IS BSI. oleniGou.  LOEISTIMHSBG  eLiUenL.  OFuiul
Cauemriguiglevensy. SrFlent LIBHT60 2 LBWTSHHHBHTE  SHHeVHISn6N

SHOLWTHN LHHBHH0 LUHe OFUIH @FHlbd meNdHH6eUTLD.

14.1. The said recommendation was re assessed and accepted by
the third appellant. Thereafter, the third appellant passed the order on
05.08.1998 to declare the said land as a valuable land and the said
decision was taken in the interest of larger public interest as a matter of
policy. The Government in the impugned orders declared the land
claimed by the petitioner are valuable lands on the ground that the said
lands are situated adjacent to the Madurai Corporation and the
surrounding lands are developed as house sites. The said decision of the
Government is made on the assessment of the entire facts. The individual
has no right to claim the land meant for larger public. When a decision is
taken in the larger interest, the individual has no role and get denuded of
the said object. A welfare state must serve for larger public. The contents
of the same is as follows:

D&KW  OTeUL L L Fl&HHene06lT  DIeUTEH6IN60  HeDL (LDENDMEH6IT:

(LDGOT60N 606V: 85 (H.(LD. BT FH e eTOIBTH6, ). DL.LI..

[b.&.616001. 1/5087/97 BT6i1:05.08.98
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Qumeit: WFHIM] OCOHME QU LID - DeuellmyFd &SFToD L6V
stemidBei: 226/ (0.18.0), 265/2 (0.89.0) wB@ID 265/619 (0.29.0)
SHTemel gBULTSH FTHBMT HlgF - HOLWTOI  LiHHEHHH60
UFHe) CFUIHED - DTSN,

uriTemed: 1. LoGHIeDT eUHeuTUl CHTL LML FUWIT HIQHID [H.5.61601.
1458/98, mmei: 26.05.98.

2. FOUBSUULL BT L6EU6HIRIS6IT.

DLW BH6IT:

HIMT OHBE el LD, SeueflWmJidD &SFmob Lje0 6lewidbelT. 226/6)
0.180 Gemsb. wBEBID Lo 66w, 265/2 0.89.0 Gamd  BEID
265/611 0.29.0 Gamdé (HiTemer GBULTSH FTHBTT Hhlg Hevmiwer)
WseYD WHIL auTuIhsh HevhisenTd RmUUSTEO DFFler LIBEHT6E0
o LGWTHmIGEHHEG CHMmILBID 6IBID SHBLILGHMBSH. N FH60m
SHBHM6L DAL ¢H.11,20,746/-.

2. eTe o, GoBLig [5l60MIGH6IT DI QUTUIHS
Hleoomd QHLUUSTED sIHTHTEVHHD DTFHHEG CHemeuliLBLD 6T6iIM)
SHSULBUSTID  HMBUT  6IUHSEGHLD  @UUDL  GFulaImsHsH
HMLCFUINISHBHTH IDHMT OFHBE QUL LD, DieNeMWTYJLD SFTLOWD
Lev etewr. 226/g)  0.180 Gepéd. LBBID Lo sewr. 265/2 0.89.0
Gemds BmId 265/619 0.29.0 Gamés. (HTweu GBULTSH FToHETT
HflF) BleVBIBEMENT  HML TN  LSHHBHDH60 LiFHeden GFuiul
et LGS mE.
/2_.u.2_.k/
(D) e1601.CmBMABSHTTRI 6V,
TeIl L 1 FldHenevelHdbHns,

LOGHIEWT.

14.2. This Court considered the entire records. The said decision of
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the Government is made on the assessment of entire facts in the larger
interest, in order to achieve the complete social justice. Therefore, this
Court finds no reason to interfere in the decision making process as there

1s no violation of article 14 of Constitution of India.

14.3. Further the writ petitioner never challenged the said
declaration of the authorities. The authorities declared the land as a
valuable land considering the above fact as a matter of policy and the
same was taken in the larger interest of the public. When thousands and
thousands of eligible scheduled caste landless poor persons are hankering
for the house sites, the writ Court without taking into account of the
bonafide decision of the Government to treat the land for future
development as a house sites, erroneously directed the Government to
grant assignment in favour of the writ petitioner whose family lost their
character of landless poor persons on the premises that the impleaded
respondent already became a Government servant, even on the date of
the application. The Hon'ble Supreme Court repeatedly held that when
the Government took a decision in the larger interest of the public, the
Court has no jurisdiction to interfere with the said decision. In this case,

the decision of the Government to treat the land as valuable by order
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dated 05.08.1998 is never challenged and the third appellant and the first
appellant passed the impugned order after considering the entire facts
and topography of the land. In the said circumstances, the writ Court has
no jurisdiction to interfere with the decision of the Government for the
benefit of the single ineligible individual. In this aspect, it is relevant to
extract the following judgment of the Hon'ble Supreme Court:

PT.R. Exports (Madras) (P) Ltd. v. Union of
India, (1996) 5 SCC 268

3. .. The court leaves the authority to decide
its full range of choice within the executive or

legislative power.

Afcons Infrastructure limited V5.
Nagpur Metro Rail Corporation Limited and

another, 2016 16 SCC 818

However, the constitutional courts are
expected to exercise restraint in interfering with
the administrative decision and ought not to
substitute its view for that of the administrative
authority.
In other words, a mere disagreement with the
decision making process or the decision of the
administrative authority is no reason for a constitutional

Court to interfer. The threshold of mala fides, intention to
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favour someone or arbitrainess, irrationality or
perversity must be met before the constitutional Court
interferes with the decision-making process or the

decision.

BALCO Employees' Union (Regd.) v.
Union of India, (2002) 2 SCC 333

Conclusion

92. In a democracy, it is the prerogative of
each elected Government to follow its own policy.
Often a change in Government may result in the
shift in focus or change in economic policies. Any
such change may result in adversely affecting
some vested interests. Unless any illegality is
committed in the execution of the policy or the
same is contrary to law or mala fide, a decision
bringing about change cannot per se be
interfered with by the court.

93. Wisdom and advisability of economic
policies are ordinarily not amenable to judicial
review unless it can be demonstrated that the
policy is contrary to any statutory provision or
the Constitution. In other words, it is not for the
courts to consider relative merits of different
economic policies and consider whether a wiser

or better one can be evolved.
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Lala Ram v. Union of India, (2015) 5 SCC 813

8. Undoubtedly, the enhanced licence fee
being 13 times the earlier licence fee amount,
seems excessive, and such an observation was
also made by the Hon'ble Railway Minister in his
order dated 11-4-1981, but the enhanced licence
fee would be illusory if the same is compared with
the prevailing licence fee in the said market as
applicable to private shops. A welfare State must
serve larger public interest. Salus populi (est)
suprema lex, means that the welfare of the people
is the supreme law. A State instrumentality must
serve the society as a whole, and must not grant
unwarranted favour(s) to a particular class of
people without any justification, at the cost of
others. However, in order to serve larger public
interest, the State instrumentality must be able to
generate its own resources, as it cannot serve such
higher purpose while in deficit. Merely because
the appellants have been occupying the suit
premises for a prolonged period of time, they
cannot claim any special privilege. In the absence
of any proof of violation of their rights, such
concession cannot be granted to them.

9. A welfare State denotes a concept of
Government, in which the State plays a key role in

the protection and promotion of the economic and
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social well being of all of its citizens, which may
include equitable distribution of wealth and equal
opportunities and public responsibilities for all
those, who are unable to avail for themselves,
minimal provisions for a decent life. It refers to
“greatest good of greatest number and the benefit
of all and the happiness of all”. It is important
that public weal be the commitment of the State,
where the State is a welfare State. A welfare State
is under an obligation to prepare plans and devise
beneficial schemes for the good of the common
people. Thus, the fundamental feature of a welfare
State is  social insurance.  Anti-poverty
programmes and a system of personal taxation are
examples of certain aspects of a welfare State. A
welfare State provides State-sponsored aid for
individuals from the cradle to the grave. However,
a welfare State faces basic problems as regards
what should be the desirable level of provision of
such welfare services by the State, for the reason
that equitable provision of resources to finance
services over and above the contributions of direct
beneficiaries would cause difficulties. A welfare
State is one, which seeks to ensure maximum
happiness of maximum number of people living
within its territory. A welfare State must attempt to

provide all facilities for decent living, particularly
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to the poor, the weak, the old and the disabled i.e.
to all those, who admittedly belong to the weaker
sections of society. Articles 38 and 39 of the
Constitution of India provide that the State must
strive to promote the welfare of the people of the
State by protecting all their economic, social and
political rights. These rights may cover, means of
livelihood, health and the general well-being of
all sections of people in society, specially those of
the young, the old, the women and the relatively
weaker sections of the society. These groups
generally require special protection measures in
almost every set up. The happiness of the people is
the ultimate aim of a welfare State, and a welfare
State would not qualify as one, unless it strives to
achieve the same. (See also Dantuluri Ram
Raju v. State of A.P. [(1972) 1 SCC 421] , N.
Nagendra Rao & Co. v. State of A.P. [(1994) 6
SCC 205 : 1994 SCC (Cri) 1609] and N.D.
Jayal v. Union of India [(2004) 9 SCC 362] .)

15. The writ Court without considering the communication of the
fourth respondent dated 05.08.1998 made reliance on the
recommendation made by the subsequent fourth respondent dated

05.10.2002, which has no legal sanctity in the eye of law. The said
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communication dated 05.10.2002 is illegal on the ground that the
Government already made the entry in the prohibitory book with
direction not to give assignment to any person. The Subordinate has no
jurisdiction to act contrary to the Government decision. The writ Court
erroneously made reliance on the said illegal recommendation. In the
year 1966, the petitioner had no right to get assignment ie., not even had
right to make the application on the ground of the disqualification. Even
on the date of filing the writ petition before this Court in the year 1999,
she and her family member were disqualified from making application on
account of their economic status, ie on the date her only son was the
Central Government Servant. After her demise, the said son is
disqualified on account of his son being a judicial officer and another son
being a practicing Advocate in the High Court. Even though the said
disqualification does not form part of the impugned orders, the third
respondent's impugned order based on the recommendation of the fourth
respondent communication dated 05.08.1998 contained the said
disqualification. It is well settled principle that in the interest of the
society and Government, the Court has jurisdiction to look into the
reason beyond the impugned order and the same is fortified by the

following judgment of the Hon'ble Supreme Court:
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All India Railway Recruitment Board v. K.
Shyam Kumar, (2010) 6 SCC 614

45. We are of the view that the decision-maker
can always rely upon subsequent materials to
support the decision already taken when larger
public interest is involved. This Court in Madhyamic
Shiksha Mandal, M.P v. Abhilash Shiksha Prasar
Samiti [(1998) 9 SCC 236] found no irregularity in
placing reliance on a subsequent report to sustain
the cancellation of the examination conducted where
there were serious allegations of mass copying. The
principle laid down in Mohinder Singh Gill
case [(1978) 1 SCC 405] is not applicable where
larger public interest is involved and in such
situations, additional grounds can be looked into to
examine the validity of an order. The finding
recorded by the High Court that the report of CBI
cannot be looked into to examine the validity of the
order dated 4-6-2004, cannot be sustained.
PRP Exports v. State of T.N., (2014) 13 SCC 692

8.... In our view, the Division Bench of the
High Court is right in examining the subsequent
events as well in a case where larger public interest
is involved. This Court in All India Railway
Recruitment Boardv. K. Shyam Kumar [(2010) 6
Scc  614: (20100 2 SCC (L&S) 293]
distinguished Mohinder Singh Gill case [(1978) 1
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SCC 405] , stating when a larger public interest is
involved, the Court can always look into the
subsequent events. Relevant paragraph of the
judgment is extracted hereinbelow: (K. Shyam Kumar
case [(2010) 6 SCC 614 : (2010) 2 SCC (L&S) 293] ,
SCCp. 631, para 45)

“45. We are of the view that the decision-maker
can always rely upon subsequent materials to
support the decision already taken when larger
public interest is involved. This Court in Madhyamic
Shiksha Mandal, M.P v. Abhilash Shiksha Prasar
Samiti [(1998) 9 SCC 236] found no irregularity in
placing reliance on a subsequent report to sustain the
cancellation of the examination conducted where
there were serious allegations of mass copying. The
principle laid down in Mohinder Singh Gill
case [(1978) 1 SCC 405] is not applicable where
larger public interest is involved and in such
situations, additional grounds can be looked into to
examine the validity of an order. The finding recorded
by the High Court that the report of CBI cannot be
looked into to examine the validity of the order dated
4-6-2004, cannot be sustained.”

Internet & Mobile Assn. of India v. RBI, (2020) 10 SCC 274

https://lwww.mhc.tn.gov.in/judis
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177.... 63 Moons Technologies Ltd.v. Union of
India [63 Moons Technologies Ltd.v. Union of
India, (2019) 18 SCC 401] , this Court clarified
that though there is no broad proposition that M.S.
Gill [Mohinder  Singh  Gill v. Chief  Election
Commr., (1978) 1 SCC 405] test will not apply
where larger public interest is involved,
subsequent materials in the form of facts that have
taken place after the order in question is passed,
can always be looked at in the larger public
interest, in order to support an administrative

order.

15.1. But the writ Court without considering the above basic
concept, erroneously passed the order in issuing writ of mandamus to

grant the assignment to the ineligible person.

16. The writ petitioner averred in the writ petition that in the year
1966, she was in possession of three acres 37 cents in Survey No.226/2A,
265/2, 265/6B situated in Avaniyapuram Village which was handed over
to her in the presence of the revenue officials and she was continuously
cultivating the lands in question. In the considered opinion of this Court,

the writ petitioner made a false plea in the affidavit that the authorities
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handed over the possession in the year 1966 before granting the patta and
assignment and from that date onwards, she was continuously cultivating
the land. To prove the same, she had not produced any records except
some B memo. To prove the same, she produced some Adangal and B
memo. In the adangal, the Survey No.265/2B is mentioned. The said land
was a running channel as per the self serving report of the Tahsildar
dated 10.05.2002. But the adangal produced by the writ petitioner also
included the said land as if the land was used for cultivation of the crops.
Therefore, the bonafides of the said documents are lost. Further, the stray
incident of making payment of the revenue charges could not be treated

as any conferment of the right of cultivation.

17. The authorities filed the documents before this Court and
specifically stated that she and her family member never cultivated the
land. The topography of the land also revealed that there was no
cultivation. Till date, there was no record adduced on the side of the writ
petitioner to show her legal possession on the basis of the legal right. In
the said circumstances, the stray incident of making payment of revenue
charges confers no right at all as held by the Hon'ble Supreme Court in

various judgments and also stray act of trespass, or possession has not
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matured into settled possession. More particularly, relating to the
Government land, mere acceptance of revenue tax cannot stop the state
from challenging the ownership of the land. In the case of State of A.P. .

Star Bone Mill and Fertiliser Company, reported in (2013) 9 SCC 319

22.The courts below have failed to appreciate that
mere acceptance of municipal tax or agricultural tax
by a person, cannot stop the State from challenging
ownership of the land, as there may not be estoppel
against the statute. Nor can such a presumption arise
in case of grant of loan by a bank upon it
hypothecating the property.”

Poona Ram v. Moti Ram, reported in (2019) 11 SCC 309 :

15. ... But merely stray or intermittent acts of
trespass do not give such a right against the true
owner. Settled possession means such possession
over the property which has existed for a
sufficiently long period of time, and has been
acquiesced to by the true owner. A casual act of
possession does not have the effect of interrupting
the possession of the rightful owner. A stray act of
trespass, or a possession which has not matured
into settled possession, can be obstructed or
removed by the true owner even by using necessary

force.
18. The similar issue arise before this Court in W.P.No.13035 of

2004, one of us (Justice R.Suresh Kumar) had held as follows:
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15. Moreover, only for the public purpose,
the Government lands are being utilised and
therefore, it cannot be given to the landless poor
category or to the members of the petitioner's, who
are claimed to be the retired Government servants.

16. Further, as submitted by the learned
Government  advocate  appearing  for  the
respondents, none of the members of the
petitioner's association would be eligible to claim
the assignment under the landless poor category, as
the income should be less than Rs.16,000/- per
annum. Moreover, it is the claim of the respondent
that most of the members of the petitioners are well
settled, since they are having land or household
property either in the town of Hosur or in the
outskirts and in the vicinity of the town and taluk.
Therefore, for all these reasons, according to the
learned Government Advocate, that the plea of the
petitioner rejected by the first respondent can be
fully justified.

17. The said contention of the learned
Government advocate can be accepted in view of
the factual position and therefore, the petitioner
cannot seek any indulgence of this Court as against
the impugned order, since it is not a matter of right
to seek for allotment of house site from the

Government

https://lwww.mhc.tn.gov.in/judis

Page No.38 of 47



W.A(MD)No.894 of 2013

19. The writ Court recording a finding that there was no bar to
assign the valuable lands to the scheduled caste landless persons on
receipt of the market value is contrary to the Board Standing order. The
writ Court completely misunderstood the claim of the writ petitioner. The
writ petitioner made a claim as a wife of the Ex-servicemen. In the said
circumstances, the writ Court mixed up her claim as a poor landless
scheduled caste persons and widow of ex-serviceman. In both the
categories, she is not entitled to claim the assignment. On the date of the
filing the writ petition before this Court in the year 1999 to consider her
representation itself she had no right. On that day, her only son was
working as Government Servant. Further, after her demise, the impleaded
respondent also lost his right to continue the claim on the ground that his
son is working as a Judicial Officer and another son is a practicing
Advocate in High Court and hence, the entire family lost the status of the
landless poor. Apart from that, Therefore, as per the report filed by the
Government during the pendency of the writ petition dated 27.02.2018
and 06.03.2018, the impleaded respondent has no right of making the
plea that they are doing cultivation, more particularly, when the lands
were declared long back as valuable lands and nearby lands were

converted into house sites.
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20. The lands are likely to be converted into house sites in the near
future also should not be assigned. The said decision is taken by the
Government as a matter of policy. Even in this case, the petitioner has not
established that they were cultivating the land. The Government also
considered the topography of the lands of the three survey numbers.
From the following topography produced before the Court and also the
specific finding of the sixth respondent in its recommendation dated
10.05.2002, one of the survey number is a channel and hence the finding
of the writ Court that the Government has not taken pragmatic approach

in passing the impugned order is liable to be set aside
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21. The Government took the rational view to keep the land for the

future development. It is not the case of the writ petitioner that
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Government taken different views to different persons. In the said
circumstances, the writ Court's finding that the Government acted

irrationally 1s not correct.

22. One other factual infirmity in the order of the writ Court is that
the writ Court heavily relied on the recommendation of the sixth
respondent dated 10.05.2002. In the said recommendation, the authority
recommended only to grant assignment to two survey numbers. The
authority specifically declined to grant any assignment relating to Survey
No.265/6B on the reason that the same is a channel. The writ Court
issued mandamus even relating to the said survey number. In the said
circumstances, the writ Court both on legal and factual aspect has not

correctly decided the matter.

23. It is well settled principle that in considering the validity of the
judgment of the Court below, the subsequent event also is to be taken
into consideration in the interest of the public and the same is fortified by
the judgment in Pasupuleti Venkateswarlu v. Motor and General
Traders, reported in (1975) 1 SCC 770 at page 772 wherein the

Hon'ble Justice Krishna Iyer, held as follows:
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4. ..First about the jurisdiction and propriety
vis-a-vis circumstances which come into being
subsequent to the commencement of the
proceedings. It is basic to our processual
jurisprudence that the right to relief must be judged
to exist as on the date a suitor institutes the legal
proceeding. Equally clear is the principle that
procedure is the handmaid and not the mistress of
the judicial process. If a fact, arising after the lis
has come to court and has a fundamental impact on
the right to relief or the manner of moulding it, is
brought diligently to the notice of the tribunal, it
cannot blink at it or be blind to events which
stultify or render inept the decretal remedy. Equity
justifies bending the rules of procedure, where no
specific provision or fairplay is violated, with a
view to promote substantial justice — subject, of
course, to the absence of other disentitling factors
or just circumstances. Nor can we contemplate any
limitation on this power to take note of updated
facts to confine it to the trial court. If the litigation
pends, the power exists, absent other special
circumstances repelling resort to that course in law
or justice. Rulings on this point are legion, even as
situations for applications of this equitable rule are
myriad. We affirm the proposition that for making
the right or remedy claimed by the party just and
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meaningful as also legally and factually in accord
with the current realities, the Court can, and in
many cases must, take cautious cognisance of
events and developments subsequent to the
institution of the proceeding provided the rules of
fairness to both sides are scrupulously obeyed.

Emphasized

24. The said subsequent event of disqualification, on the part of the
impleading petitioner has to be considered on the basis of the above said
report filed by the Government. The writ petitioner lost her right to
claim assignment under the category of Scheduled Caste and landless Ex-
serviceman for the reason that she suppressed the fact that her only son is
Government Servant. After her demise, the said son, retired from service
also suppressed the fact that his son is a Judicial Officer. The
constitutional Courts repeatedly held that the parties shall disclose true
facts to get the relief under Article 226 of the Constitution of India. But
in this case, writ petitioner and the impleaded respondent namely the writ
petitioner's son in writ appeal after her demise has not disclosed
anything. They also not denied the report filed by the Government
relating to the status. Hence, this Court considering the above aspect,

holds that the writ petitioner had no locus to make application under the
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landless poor Ex-serviceman quota to get the assignment. Further, she
approached this Court without disclosing the true facts and got order
from the writ Court. The writ Court has also not considered the said fact

and granted relief to the ineligible persons.

25. The constitutional Court exercising the power under Article
226 of the constitution of India are to be more vigilant to protect the
Government land from usurping the said land by the land grabbers by
submitting the representation without true facts. The government of
Tamil Nadu already formulated policy not to assign any land located
within 16 km from the District Head Quarters vide., Government order in
G.O.(P) No.376, Revenue Department, dated 08.03.1988, and the Letter
of the Principal Secretary and Commissioner of Land Administration,
Ezhilagam, Chennai in Letter No.F3/27323/2005, dated 22.08.2010, the
Government lands located within 16 Kms from the District Headquarters
should not be assigned to anybody and must be kept vacant for future

Government public purposes.

25.1. Apart from that, as stated above, in this case, Government

passed a separate order dated 05.08.1998 to keep with land as a valuable
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land and corresponding entry also made in the prohibitory book. Even
though Government has not filed counter affidavit, the documents relied
by the writ Court disclosed the same. But, Writ Court failed to consider
the same, therefore, in the considered opinion of this court, the Writ

Court has erroneously allowed the writ petition.

26. In view of the above discussions, this Court is inclined to allow
the appeal and set aside the order passed by the writ Court in

W.P.(MD)No.14125 of 2010 dated 28.08.2012. No costs. Consequently,

connected miscellaneous petitions are closed.

[RS.K.J] & [KKRK.,J]

21.12.2023
Index : Yes/No
Internet : Yes/No
NCC : Yes/No
sbn
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To

1.The Secretary to Government,
Government of Tamilnadu,
Revenue Department,
Secretariat, Chennai — 9.

2.The Principal Secretary and Commissioner of
Land Administration Department,
Chepauk, Chennai.

3.The District Collector,
Madurai District, Madurai.

4.The District Revenue Officer,
Madurai District, Madurai.

5.The Revenue Divisional Officer,
Madurai District, Madurai.

6.The Tahsildar,
Madurai South, Madurai District, Madurai.

7.The Village Administrative Officer,
Avaniapuram Town Panchayat,
41, Avaniapuram Village,
Madurai South Taluk,
Madurai District.

8.The Assistant Director,
Ex.Servicemen Welfare Board,

Welfare Oftice, Madurai -16.

9.The Additional Government Pleader,

Madurai Bench of Madras High Court, Madurai.
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R.SURESHKUMAR, J.
and

K.K.RAMAKRISHNAN, J.

sbn

Pre delivery Judgment made in
W.A.(MD)No.894 of 2013
and

M.P.(MD)Nos.2 & 3 of 2013

21.12.2023



