
Crl.A(MD)No.68 of 2014

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Date : 27.04.2023

CORAM:

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN 

Crl.A.(MD)No.68 of 2014

K.Ramesh        ... Appellant/Complainant
                                                                                   

vs.

D.Saravanakumar                              ... Respondent/Accused
 

PRAYER :  This  Criminal  Appeal  has  been  filed  under  Section  378 

Cr.P.C., to call for the records and set aside the order passed by the Fast 

Track  Judicial  Magistrate  Court,  Srivilliputtur  in  C.C.No.27  of  2013, 

dated 18.09.2013.

For Appellant      : Mr.M.Jothi Basu

 

JUDGMENT

This  Criminal  Appeal  is  filed  against  the  order  of  passed  in 

C.C.No.27  of  2013,  on  the  file  of  the  Fast  Track  Judicial  Magistrate 

Court, Srivilliputtur, dated 18.09.2013.
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2.The  appellant  is  the  complainant  and  the  respondent  is  the 

accused.

3.The crux of the complaint is that on 30.12.2012, the respondent 

borrowed a sum of Rs.5 lakhs and also assured that he will  repay the 

same within  a  period  of  one  month.  When  the  appellant  requested  a 

demand to repay the said loan amount, the respondent issued a cheque 

for  the  said  sum.  It  was  presented  for  collection  and  the  same  was 

returned as  dishonored for  the reason “funds insufficient”.  Hence,  the 

complaint.

4.On  the  side  of  the  appellant,  he  had  examined  P.W.1  and 

exhibited 5 documents as Ex.P.1 to Ex.P.5. On the side of the respondent, 

he had examined D.W.1 to D.W.3 and exhibited 6 documents as Ex.D.1 

to Ex.D.6.

5.A perusal of the oral and documentary evidence, the trial Court 

found that the respondent not guilty of the offence and acquitted him. 

Aggrieved by the same, the present appeal has been filed.
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6.The  appellant  raised  grounds  that  the  respondent  has 

categorically admitted his signature and issuance of cheque and as such, 

the appellant discharged his initial burden as contemplated under Section 

138  of  the  N.I.  Act.  The  respondent  has  also  failed  to  rebut  the 

presumption as  contemplated  under  Section  139 of  the N.I  Act.  Even 

then,  the  trial  Court  acquitted  the  respondent  for  the  offence  under 

Section 138 of N.I Act. The appellant and the respondent are friends and 

both are having shops and they are known to each other  for  the past 

several years. Therefore, without any security, the appellant had lend a 

sum of Rs.5 lakhs as loan to the respondent. Therefore, the respondent 

has no right to question the financial capacity of the appellant herein. 

Therefore, the trial Court ought not to have acquitted the respondent for 

the offence under Section 138 of the N.I Act.

7. Heard. Perused the materials available on record.

8.According to the appellant,  the respondent borrowed a sum of 

Rs.5 lakhs and issued a cheque in order to repay the said loan. It was 

presented for collection and the same was returned as dishonored for the 

reason  “funds  insufficient”.  The  cheque  was  marked  as  Ex.P.1.  The 
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statutory notice was marked as Ex.P.4. In order to rebut the same, the 

respondent had examined D.W.1 to D.W.3. 

9.A perusal of the records revealed that the respondent was doing 

vending business and he had not acquaintance with the appellant. There 

was no business transaction between them. In the month of June 2012, 

the  respondent  had  borrowed  a  sum  of  Rs.30,000/-  as  loan  from 

Durgayamman Finance. For the said loan, the respondent has issued a 

cheque and pro-note. As per the conditions, the respondent ought to have 

pay  interest  at  the  rate  of  12%  per  annum.  Accordingly,  daily  the 

respondent had paid a sum of Rs.300/- for 100 days. Thereafter, on the 

very same cheque and pro-note, he borrowed another sum of Rs.40,000/-, 

in which, he returned only a sum of Rs.26,000/- and there was balance of 

Rs.14,000/-. Since he fell illness and as such, he could not able to pay the 

same. Therefore, the said cheque was handed over to the appellant and 

the same was misused by him and initiated proceedings under Section 

138 of the N.I Act. Therefore,the respondent had also lodged a complaint 

and the same was marked as Ex.D.1. In fact on the said complaint, an 

enquiry was conducted and the counter-party had categorically admitted 

that  he  had  received  two  cheques  from  the  respondent  for  the  loan 

availed by the respondent herein. D.W.2 also deposed as follows:
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“..v.rh.2  Mf  ghyKUfd;  tprhhpf;fg;gl;Ls;shh;.  Mth; 

Gspaq;Fb  tPuhr;nrl;bahh;  ghypnlf;dpf;  fy;Y}hpapy;  gbj;J 

tUtjhfTk;  jdJ  je;ijahd  Fw;wQ;rhl;lg;gl;l  egUf;Fk; 

Jh;f;ifak;kd;  igdhd;];  ghujpf;Fk;  fzf;F  tof;F  ,Ue;jJ. 

2013Mk;  Mz;L  gpg;uthp  khjk;  2tJ  thuk;  jd;  je;ij 

nrd;wpUe;jjhfTk;  vdf;F  njhiyNgrp  %yk;  &.2>800/- 

Jh;f;ifak;kd;  igdhd;rpy;  nfhLj;Jtpl;L  fld;  rpl;iliaAk; 

nfhLj;Jtpl;L tUkhW nrhd;dhh; vd;Wk; fhNrhiy vz;fs;.100028> 

1002913  MFk;.   NkYk;  jhd;  gzj;ij  nfhLj;jTld; 

Jh;f;ifak;kd;  igdhd;rpy;  ghujp  fzf;F  tof;F  Kbe;Jtpl;lJ 

vd;Wk;  2 ehl;fs; fopj;J thq;fs; vd nrhd;dhh;  vd;Wk;  jdJ 

je;ijaplk;  tptuq;fs;  nrhd;djhfTk;  mth;  jhd;  te;J 

fhNrhiyfis thq;fp nfhs;tjhf $wpdhh; vd;Wk; mjpy; cs;s 

fhNrhiyapy; xd;iw itj;J tof;F Nghl;Ls;shh; vd;W rhl;rpak; 

msp;j;Js;shh;.”

10.In that record, D.W.3 conducted an enquiry and the summons 

issued by him, which was marked as Ex.D.4. Therefore, the respondent 

has  categorically  rebutted  the  presumption  by  reasonable  defence. 

Therefore, the trial Court has rightly dismissed the complaint  and this 

Court finds no infirmity or illegality in the order passed by the Court 

below.  Hence, the appeal is liable to be dismissed.
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11.Accordingly, the Criminal Appeal stands dismissed.

27.04.2023 

sji

NCC : Yes/No
Index: Yes/No
Internet: Yes/No
To

1.The Judicial Magistrate,
   Fast Track Court, Srivilliputtur.

2.The Section Officer,
   VR Section,
    Madurai Bench of Madras High Court,
    Madurai.

3.The Additional Public Prosecutor,
   Madurai Bench of Madras High Court, 
   Madurai.
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G.K.ILANTHIRAIYAN , J.

 sji

Crl.A.(MD)No.68 of 2014

27.04.2023
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