Crl.A(MD)No.68 of 2014

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Date : 27.04.2023

CORAM:

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN

Crl.A.(MD)No.68 of 2014

K.Ramesh ... Appellant/Complainant

VS.

D.Saravanakumar ... Respondent/Accused

PRAYER : This Criminal Appeal has been filed under Section 378
Cr.P.C., to call for the records and set aside the order passed by the Fast
Track Judicial Magistrate Court, Srivilliputtur in C.C.No.27 of 2013,
dated 18.09.2013.

For Appellant  : Mr.M.Jothi Basu

JUDGMENT

This Criminal Appeal is filed against the order of passed in
C.C.No.27 of 2013, on the file of the Fast Track Judicial Magistrate

Court, Srivilliputtur, dated 18.09.2013.
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2.The appellant is the complainant and the respondent is the

accused.

3.The crux of the complaint is that on 30.12.2012, the respondent
borrowed a sum of Rs.5 lakhs and also assured that he will repay the
same within a period of one month. When the appellant requested a
demand to repay the said loan amount, the respondent issued a cheque
for the said sum. It was presented for collection and the same was
returned as dishonored for the reason “funds insufficient”. Hence, the

complaint.

4.0n the side of the appellant, he had examined P.W.1 and
exhibited 5 documents as Ex.P.1 to Ex.P.5. On the side of the respondent,
he had examined D.W.1 to D.W.3 and exhibited 6 documents as Ex.D.1

to Ex.D.6.

5.A perusal of the oral and documentary evidence, the trial Court
found that the respondent not guilty of the offence and acquitted him.

Aggrieved by the same, the present appeal has been filed.
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6.The appellant raised grounds that the respondent has
categorically admitted his signature and issuance of cheque and as such,
the appellant discharged his initial burden as contemplated under Section
138 of the N.I. Act. The respondent has also failed to rebut the
presumption as contemplated under Section 139 of the N.I Act. Even
then, the trial Court acquitted the respondent for the offence under
Section 138 of N.I Act. The appellant and the respondent are friends and
both are having shops and they are known to each other for the past
several years. Therefore, without any security, the appellant had lend a
sum of Rs.5 lakhs as loan to the respondent. Therefore, the respondent
has no right to question the financial capacity of the appellant herein.
Therefore, the trial Court ought not to have acquitted the respondent for

the offence under Section 138 of the N.I Act.

7. Heard. Perused the materials available on record.

8.According to the appellant, the respondent borrowed a sum of
Rs.5 lakhs and issued a cheque in order to repay the said loan. It was
presented for collection and the same was returned as dishonored for the
reason “funds insufficient”. The cheque was marked as Ex.P.1. The
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statutory notice was marked as Ex.P.4. In order to rebut the same, the

respondent had examined D.W.1 to D.W.3.

9.A perusal of the records revealed that the respondent was doing
vending business and he had not acquaintance with the appellant. There
was no business transaction between them. In the month of June 2012,
the respondent had borrowed a sum of Rs.30,000/- as loan from
Durgayamman Finance. For the said loan, the respondent has issued a
cheque and pro-note. As per the conditions, the respondent ought to have
pay interest at the rate of 12% per annum. Accordingly, daily the
respondent had paid a sum of Rs.300/- for 100 days. Thereafter, on the
very same cheque and pro-note, he borrowed another sum of Rs.40,000/-,
in which, he returned only a sum of Rs.26,000/- and there was balance of
Rs.14,000/-. Since he fell illness and as such, he could not able to pay the
same. Therefore, the said cheque was handed over to the appellant and
the same was misused by him and initiated proceedings under Section
138 of the N.I Act. Therefore,the respondent had also lodged a complaint
and the same was marked as Ex.D.1. In fact on the said complaint, an
enquiry was conducted and the counter-party had categorically admitted
that he had received two cheques from the respondent for the loan
availed by the respondent herein. D.W.2 also deposed as follows:
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“LOLET2 Qe UTeupmEBeT  eNFThasULL (BeiTen .  Seul
yofwhigly  elprdQalguimt  urtedOLdbeld  seogumflullsd  LIgHSHI
QUMHUSTHAID  HUIGH  HHMSWT  GBBEhFTLLUULL  BUHSHGLD
HITHENBUILDIDEN — eMLIGTEIND  LITIHBGSID  HewIbE IpHE&GH RMHbHIH.

20130 oei® Ulgeufl  womHDd  260u%H1  eUTTID  Hed  HHoWDH

CF el (HHHBHTH6LD 616018 CeTemevBLIg] CLPEVLD 5.2,800/-
SHITHMBWIDIEN  enUeTeFled  OEThHHIN_ B &6l FlemLenwiujb
CaTBHHION (B uHTEI CFTET6ITT 6lniBID HTEFTeM6  6T6vIsb6iT. 100028,
1002913 A GLD. Gosuild SHIT60r LI600T 60 S CaTHHSHNL 60T
BHITHEMBWIIDIDSN  eDLITEIFe0  LMJEH  Hewidh@ IpHE (WIghaHiell L Sl
6D 2 BT &6 HIPHGH 6UTRIG6T 6160  OFTEIITT 6INIMILD  HEMSHI
ShHmsUILID  oleuImidel  CFTHINSTHAID  DQIT STl QIbS
BHTEFTMEVHEMET  UTRIF  QBTETHTH  FnMl6uTT 6ITHID DFH60 2616
s1CFTemevUlsd @6ilemm  emeuHEHI QIPHG GUTL (BeienmT slenim  FTLFuiid

e GHgleimeni.”

10.In that record, D.W.3 conducted an enquiry and the summons
issued by him, which was marked as Ex.D.4. Therefore, the respondent
has categorically rebutted the presumption by reasonable defence.
Therefore, the trial Court has rightly dismissed the complaint and this
Court finds no infirmity or illegality in the order passed by the Court

below. Hence, the appeal is liable to be dismissed.
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11.Accordingly, the Criminal Appeal stands dismissed.

27.04.2023
sj1

NCC : Yes/No
Index: Yes/No
Internet: Yes/No
To

1.The Judicial Magistrate,
Fast Track Court, Srivilliputtur.

2. The Section Officer,
VR Section,
Madurai Bench of Madras High Court,
Madurai.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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