C.M.A.(MD)Nos.1572, 1573 and 1574 of 2010

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on :11.09.2023
Pronounced on :30.11.2023
CORAM:

THE HON'BLE MR.JUSTICE K.MURALI SHANKAR

C.M.A.(MD)Nos.1572, 1573 and 1574 of 2010
and
C.M.P.(MD)Nos.2,2 and 2 0f 2010 and 1. 1 and 1 of 2012

C.M.A.(MD)No.1572 0f 2010

The Oriental Insurance Co. Ltd.,

New Delhi, represented through its

Branch Manager,

Madurai Road,

Virudhunagar. ...Appellant/
Respondent No.2

Vs.

1. Vasantha

2. Jeyalakshmi Gowri

3. Venkatraman

4. Seenivasan

5. Rajalakshmi ...Respondents 1 to 5/

Petitioners 1 to 5
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6. Shanthi.

For Appellant

For R1 to RS

For R6

C.M.A.(MD)No.1573 0f 2010

The Oriental Insurance Co. Ltd.,
New Delhi, represented through its
Branch Manager,

Madurai Road,

Virudhunagar.

Vs.

1. Krishnamoorthy

2. Shanthi

For Appellant

For R1

For R6
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...6"™ Respondent/
1** Respondent

: Mr.K.Balasubramanian

: Mr.D.Shanmugaraja Sethupathi

: No appearance

...Appellant/
Respondent No.2

...I*" Respondent/
Petitioner

...2" Respondent/
1** Respondent

: Mr.K.Balasubramanian

: Mr.D.Shanmugaraja Sethupathi

: No appearance




C.M.A.(MD)No.1574 0f 2010

The Oriental Insurance Co. Ltd.,
New Delhi, represented through its
Branch Manager,

Madurai Road,

Virudhunagar.

Vs.

1. Sriramulu

2. Mariammal

3. Shanthi

(R1 dismissed)

For Appellant

For R2

For R3

C.M.A.(MD)Nos.1572, 1573 and 1574 of 2010

...Appellant/
Respondent No.2

...Respondents 1 & 2/
Petitioners 1 & 2

...3" Respondent/
1 Respondent

: Mr.K.Balasubramanian

: Mr.D.Shanmugaraja Sethupathi

: No appearance

Common Prayer : These Civil Miscellaneous Appeals filed under Section
173 of the Motor Vehicles Act, to set aside the award of Rs.2,94,172/-
(Rupees Two Lakhs Ninety Four Thousand One Hundred and Seventy
Two only), Rs.34,237/- (Rupees Thirty Four Thousand Two Hundred and
Thirty Seven only) and Rs.35,100/- (Rupees Thirty Five Thousand and
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One Hundred only) passed in M.C.O.P.Nos.4, 5 and 6 of 2007, dated
31.12.2008, on the file of the Motor Accidents Claims Tribunal cum
Additional District Judge, (FTC), Virudhunagar.

COMMON JUDGMENT

These Civil Miscellaneous Appeals are directed against the common
order passed in M.C.O.P.Nos.4 of 2007, 5 of 2007 and 6 of 2007 dated
31.12.2008 on the file of the Motor Accident Claims Tribunal/Additional

District Court (Fast Track Court), Virudhunagar.

2. The appellant/insurer in C.M.A.(MD)No.1572 of 2010, who was
made liable to pay compensation of Rs.2,94,172/- (Rupees Two Lakhs
Ninety Four Thousand One Hundred and Seventy Two only) with interest
at 7.5% per annum to the respondents 1 to 5/claimants for the death of
Madanmohanram Chowdry, consequent to an accident occurred on
16.02.2007, challenged the liability mulcted on it and for invoking the

doctrine of pay and recovery.

3. The appellant/insurer in C.M.A.(MD)No.1573 of 2010 , who was

made liable to pay compensation of Rs.34,237/- (Rupees Thirty Four
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Thousand Two Hundred and Thirty Seven only) with interest at 7.5% per
annum to the first respondent/claimant for the disability suffered by him,
consequent to an accident occurred on 16.02.2007, challenged the liability

mulcted on it and for invoking the doctrine of pay and recovery.

4. The appellant/insurer in C.M.A.(MD)No.1574 of 2010 , who was
made liable to pay compensation of Rs.35,100/- (Rupees Thirty Five
Thousand and One Hundred only) with interest at 7.5% per annum to the
first respondent/claimant for the disability suffered by him, consequent to
an accident occurred on 16.02.2007, challenged the liability mulcted on it

and for invoking the doctrine of pay and recovery.

For the sake of convenience and brevity, the parties herein after will

be referred to as per their status/ranking in the Tribunal.

5. The case of the claimants is that on 16.02.2007, the deceased
Madanmohanram Chowdry and the injured claimants in M.C.O.P.Nos.5 of
2007 and 6 of 2007 along with their relatives were proceeding from their

native Koppuchithanpatti Village to a temple at Mullaiseval Village in a
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van bearing Registration No.TN-69-T-0716 along with their goods, that
the deceased and the injured claimants travelled in the said van as owner
of the goods for the safety of their goods, that when the van was
proceeding on Sattur — Kovilpatti main road and at the place near
Chinnaodaipatti, its driver had driven the vehicle in a rash and negligent
manner and due to the jolting of the vehicle, the deceased and the injured
claimants were thrown out of the vehicle and as a result of which, they
have sustained multiple injuries and that the accident was occurred only

due to the rash and negligent driving of the first respondent's van driver.

6. It is their further case that after the accident, the deceased
Madanmohanram Chowdry was taken to Government Hospital, Sattur and
after first aid treatment, he was referred to Government Rajaji Hospital,
Madurai and despite treatment, he succumbed to the injuries, that the
injured claimants were also taken to Government Hospital, Sattur and after
first aid treatment, they were referred to Government Rajaji Hospital,
Madurai and Government Hospital, Aruppukkottai respectively and after
inpatient treatment therein, they were subsequently admitted in Prabhu

Clinic, Panthalkudi and Gomathi Hospital, Aruppukkottai respectively and
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that both of them have sustained permanent disability and they were not in

a position to do any work as before.

7. The first respondent has filed a counter statement stating that the
first respondent has adopted all the traffic rules, that it is false to say that
the driver of the vehicle bearing Registration No.TN-69-T-0716 drove the
vehicle without adopting traffic rules so rashly and negligently, that the
said vehicle is fully covered with insurance of all risk inclusive of the
third party and that therefore, the first respondent is not liable for the

claim.

8. The defence of the second respondent is that the accident was
occurred only by the negligence of the deceased and the van driver is not
responsible for the accident, that the vehicle involved in the accident is a
goods carriage vehicle, that as per the permit, only three persons are
allowed including the driver, that as per FIR, 36 persons had travelled in
the said vehicle at the time of accident and due to non-availability of
space, the backside door was opened and allowed to hang and in the space

between the iron hooks and in the door space, the threads were tied and in
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the make-shift space, the deceased and others were allowed to travel, that
since the temporary arrangement gave way, the accident had taken place
and that the accident was occurred only due to the carelessness and

negligence of the deceased and the injured claimants.

9. It is their further defence that the deceased and the injured
claimants were not taking any goods with them, that they have travelled
only as gratuitous passengers in the goods vehicle and that therefore, the

second respondent is not liable for the claim.

10. Before the Tribunal, joint trial of all the three claim petitions
was ordered and the evidence was ordered to be recorded in M.C.O.P.No.4

of 2007.

11. During trial, the first claimant in M.C.O.P.No.4 of 2007 and the
claimant in M.C.O.P.Nos.5 of 2007 and 6 of 2007 were examined as P.W.1
to P.W.3 respectively. On the side of the claimants, 15 documents were
exhibited as Ex.P.1 to Ex.P.15. On the side of the respondents, 4 witnesses
were examined as R.W.1 to R-W.4 and 7 documents were exhibited as

Ex.R.1 to Ex.R.7.
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12. The learned trial Judge, upon considering the evidence both oral
and documentary and on hearing the arguments of both the sides, has
passed the impugned common order dated 31.12.2008 by holding that the
accident was occurred only due to the rash and negligent driving of the
first respondent's vehicle driver, mulcted liability on the second
respondent and directed them to pay compensation with interest and costs
and then to recover the same from the first respondent/owner of the
vehicle. Aggrieved by the impugned common order, the second respondent

has preferred the present three appeals.

13. It is pertinent to note that the second respondent has not
challenged the finding of the tribunal that the accident was occurred only
due to the rash and negligent driving of the first respondent's van driver.
The second respondent has also not disputed the quantum of compensation

awarded at by the Tribunal.
14. The only challenge made by the second respondent is that since
the deceased and the injured claimants had travelled only as gratuitous

passengers in the goods vehicle, the second respondent is not liable for the
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claim and that therefore, the question of applying the doctrine of pay and

recovery does not arise at all.

15. As already pointed out, in the claim petitions, they have alleged
that they were travelling in the vehicle as owner of the goods for the safety
of their goods. But, it is pertinent to note that on the basis of the complaint
lodged by one Ramachandran, who allegedly travelled in the said van at
the time of accident, FIR came to be registered in Crime No.47 of 2007
against the van driver for the offences under Sections 279, 337 and 338
IPC under Ex.P.1, wherein, the mode of accident has been explained in the
following manner,

[l.... @6im 162.07-0 G5 @&mewev 08.00 ewfldb@ sl6ug
LIMI&BIT 61T &b 61TIT 60T & (HORET LT EH I, (@u1e) a1.6].9)
greisHSHIM, FImoe) BmID FelleuTaFen @ BLOLIGHS 60T (L 6T
6T 61T &6V QU6 Fmio GLUlL Goueminig
Coevd®rhHend  TTCMHHITEN DB  HTEMTTEY6H,  6I6TLIGT
QEDTUITES  19.6160.6919.0716  etetil3 LALLM 209  Geur(h
Couedlled FTHEHMT, 2 LUSHHTT DHECH o eiten  (poiTell&
CFeusd IHBH 2 66  HHBTH6, HBIHTEMLIFELDeTO6I
gmdl  @WwL  Geuesirg UL GLmD. HIBUTH 196D
&TellgTey 19.61601.6919.0716 BGeor(y GCeuelled LIsiIB HHewe
HohH DFHed 2 _eien  QBTHAUTD RHUBUPLD  HUIBTEL
&g FL  omwHH OBTHHBHTT. DFHe0  Fraibhalf,
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SHHOPTHS, JImoe), Feoleurgedl Ysul BTG
Cue oiThHEH HWhHd SHeleL 2 L SMTHEH  6UbHH6IT,
BTG Cougnid @6l S miHCHeT, BLOEVE BT HNS,
FTTUL LY, RHESHIGQ UbH FTHHMT b H FTHHIT B
Camalsou’ly CapFlw OBBHehaTensvulsd Fleitenr gemLLILIL 19
allevds &l 601 0pB6s, CuilwgenL LI 196G, all_&Bm5,
Crmiiged  eu_&&HHHH HBE& BmrHa Gumr@d Gung
19 6MIT GUIT smelymey, SIHB CeausmLoTHa|ID
OIWTEIBTOSUTHD, L I9F OFeimprT. Curgd e
Umpoms  sHelled  HUlgTed  Sllguighl  GLmT  OsTéHaluled
sl g sl 2 _miel, OBTHHEeT auemenbdl LT &S6Ip
AlRhHEH. DIHeL Uwewd OFuls gFraisbaifl, Slmagemn
ApTHSH, nfImosyl, FefleurFenr y@HCuitiTader H6 Crmiiged
ol (ppHHIN L 6. ... L]

16. The jurisdictional police, after completing the investigation, has
filed the final report under Ex.P.4, wherein, they have concluded,

... 19.6T631.  69.19.0716 et6ti3  LmLT Geor® Gouedr  Lleor
Ubs HHMEN HMHH P60 Lwlenidenen gmpsl o L &y
JHINTH & &6V 601 Q&THEHUT60 SUINT6e0 &L_19
SIMTHBTOHWTS Lwlenlsemen emml .....L]

17. PW.1-wife of the deceased Madanmohanram Chowdry, who 1is

not an occurrence witness, would say in her cross-examination that she
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had sent her husband in the said van and that they have taken the goods
required for their temple visit. In her cross-examination made on behalf of
the second respondent, she would say that the vehicle in which her
husband was travelling is a goods carriage vehicle, but they had proceeded
to temple and that when a suggestion was made to her that more than 36
persons had travelled at that time, she would say that 10, 15 persons had

travelled at that time.

18. P.W.2-the claimant in M.C.O.P.No.5 of 2007 and P.W.3-the
claimant in M.C.O.P.No.6 of 2007 in their chief examination would
reiterate the version raised in their claim statements to the effect that they
have travelled with the goods required for their temple visit. PW.2 in his
cross- examination,

[euewssigenuL D&M BHTLITEL CFengif] 6TGOTLIG) T HT 60T
QTLeNBHG LNgHHIT.  FTOGILIBoUSMBSHTEN  FTLOT6IHEM6T
MM FGFeL6L Sie)iT QUTL_ 6N G LN SHSHT. gmiol
&L (BB BT 60T FTLOT 60T 6M6TT Db QUETOTIQU 16D
gBILGUTGeTD.  SleugaUT  FTIOTENIHM6N  6JMNS5E 0B T6u(H

SuTelT euenguiley 6n5ld0lamemrGLmb.L]

19. During the cross-examination made on behalf of the second
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respondent, P.W.2 would say that,

egb@ anmsamsdHed  LGmeosHmel  HmboHienelsHs
ol (b RemL_Gw suiml &L19 IFH60 (BRI 6T

LT DOFUIBHTID  eT6dimBmed &l gmenr.[]
20. PW.3 would also reiterate the version given by P.W.2 that they
have travelled in the goods vehicle by opening the back door and by tying

thread in between the doors.

21. At this juncture, it is necessary to refer the judgment of the
Hon'ble Supreme Court in National Insurance Co. Ltd. Vs. Rattani and
others reported in AIR 2009 SC 1499, wherein, the deceased and some
other injured persons were travelling as a member of a marriage parties in
a Tata 407 vehicle and though an attempt was made to show that the
deceased and other injured person were travelling in the said truck as a
representatives of the owner of the goods, rejecting the same the Hon'ble
Apex Court has held as follows,

“13. The question as to whether burden of proof has been
discharged by a party to the lis or not would depend upon
the facts and circumstances of the case. If the facts are
admitted or, if otherwise, sufficient materials have been

brought on record so as to enable a court to arrive at a
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definite conclusion, it is idle to contend that the party on
whom the burden of proof lay would still be liable to produce
direct evidence to establish that the deceased and the injured

passengers were gratuitous passengers.

As indicated hereinbefore, the First Information Report as
such may or may not be taken into consideration for the
purpose of arriving at a finding in regard to the question
raised by the appellant herein, but, when the First
Information Report itself has been made a part of the claim
petition, there cannot be any doubt whatsoever that the same

can be looked into for the aforementioned purpose.

14. An admission made in the pleadings, as is well-known, is
admissible in evidence proprio vigore. We, thus, are of the
opinion that the Tribunal as also the High Court committed a

serious error in opining that the insurance company was
liable.

We, therefore, in the facts and circumstances of the case,
have no hesitation to hold that the victims of the accidents
were travelling in the truck as gratuitous passengers and in
that view of the matter, the appellant herein was not liable to

)

pay the amount of compensation to the claimants.’
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22. In the case on hand also, though the claimants were taking a
stand that the deceased and the injured have travelled with goods for the
safety of their goods, as already pointed out, even according to the
complaint lodged by the relative of the deceased and the injured claimants,
since there was no sufficient space for some of the relatives to travel in the
van, the driver of the van by opening the back door, made a temporary
arrangement by tying the thread in between the doors and allowed four
persons including the deceased and the injured claimants to travel in the
van. Though P.W.1 has denied that more than 35 persons had travelled,
would admit that 10, 15 persons had travelled in the vehicle. It is not the
case of the claimants that they have loaded mainly goods in the vehicle
and they had accompanied the goods. On considering the entire evidence
above referred, this Court has no hesitation to hold that the deceased and
the injured claimants have not travelled as owner of the goods but hired
the vehicle for their travelling to the temple and as such, travelled only as
gratuitous passengers. Hence, the finding of the tribunal that all the
injured and the deceased have to be termed as gratuitous passengers and
they are not entitled to get compensation from the second respondent

cannot be found fault with.
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23. After recording such a finding, the Tribunal, taking note of the
decisions of this Court as well as some other High Court and also the
judgment of the Hon'ble Apex Court, has applied the doctrine of pay and
recovery and thereby directed the second respondent to pay the award
amounts to the claimants and then to recover the same from the owner of
the vehicle. In the National Insurance Co. Ltd.'s case above referred, the
Hon'ble Apex Court, by observing that the Tribunal as well as the High
Court have committed serious error in mulcting the liability on the insurer,
has specifically held that the victims of the accidents by travelling in a
goods vehicle as gratuitous passengers are not entitled to get any

compensation from the insurer.

24. A Division Bench of this Court in Bharati AXA General
Insurance Co. Ltd. Vs. Aandi and others reported in 2018 (2) TN MAC
731, after referring to various judgments of this Court as well as the
Hon'ble Supreme Court, has specifically held that the insurance company
cannot be directed to pay the compensation with liberty to recover the

same in respect of the gratuitous passenger or an unauthorized passenger
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in a goods vehicle and the relevant concluding passages are extracted

hereunder;

“50. In fact, we find that in none of the judgments referred to
viz., National Insurance Co. Ltd. Vs. Swarn Singh & Ors.
reported in (2004) 3 SCC 297, Mangla Ram Vs. Oriental
Insurance Co. Ltd. reported in (2018) 5 SCC 656, Rani &
Ors. Vs. National Insurance Co. Ltd. & Ors. reported in
2018 (9) Scale 310 and Manuara Khatun and Others Vs.
Rajesh Kumar Singh And Others reported in (2017) 4 SCC
796, the question regarding the liability of the Insurance
Company to pay the compensation in respect of an
unauthorized passenger in the goods vehicle did arise for
consideration. We are therefore of the considered opinion
that the judgment of the two Judge bench in Shivaraj Vs.
Rajendra and another referred to supra cannot be taken as a
precedent to conclude that the Insurance Company would be
liable to pay the compensation even in respect of an
unauthorized passenger, in a goods vehicle, in the light of
categorical pronouncement of larger bench of the Hon'ble
Supreme Court in New India Assurance Company Vs. Asha
Rani and others and National Insurance Company Ltd., V.
Baljit Kaur and others, referred to supra. We therefore
conclude that the Tribunal, in the case on hand, was not

right in directing the Insurance Company to pay the
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compensation and giving it the liberty to recover the same

from the owner.

51. No doubt true that in many cases the claimants may not
be able to realise the award amount from the owners of the
vehicles involved in the accident. But, the said factual
situation alone cannot impel us to do something against the
provisions of the statute and the decisions of the larger

benches of the Hon'ble Supreme Court of India.”

25. Applying the legal position above referred, this Court has no
other option but to hold that the impugned common order directing the
second respondent to pay the compensation with their liberty to recover
the same from the first respondent/owner of the vehicle, is not in

accordance with the law and the same is liable to be set aside.

26. Considering the other facts and circumstances of the case, this
Court further decides that all the parties are to be directed to bear their

own Ccosts.

27. In the result, these Civil Miscellaneous Appeals are allowed and

the impugned common order dated 31.12.2008 passed in M.C.O.P.Nos.4, 5
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and 6 of 2007 directing the appellant to pay the compensation and then to
recover the same from the owner of the vehicle is set aside. The owner of
the vehicle is directed to satisfy the awards. If the amount was already
deposited by the appellant, the amount shall be withdrawn by them. In
case, if the amount deposited on or any portion thereof, was already
withdrawn by the claimants, then the appellant is permitted to recover the
same from the owner of the vehicle. Parties are directed to bear their own

costs. Consequently, connected Miscellaneous Petitions are closed.

30.11.2023
NCC :yes/No
Index :yes/No
Internet:yes/No
csm
To

1. The Motor Accident Claims Tribunal/
Additional District Court (Fast Track Court),
Virudhunagar.

2.The Record Keeper,
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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K.MURALI SHANKAR.,J.

csm

Pre-Delivery Judgment made in
C.M.A.(MD)Nos.1572, 1573 and 1574 of 2010
and

C.M.P.(MD)Nos.2, 2 and 2 0of 2010 and 1, 1 and 1 of 2012

Dated : 30.11.2023




