C.M.A.(MD)Nos.1367 to 1369 of 2009

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved on 1 17.08.2023
Pronounced on :30.11.2023

CORAM:

THE HON'BLE MR.JUSTICE K.MURALI SHANKAR
C.M.A.(MD)Nos.1367, 1368 and 1369 of 2009

Chella @ Yesudhasan ... Appellant in
CMA(MD)No.
1367 of 2009

Nagendran @ Francis ... Appellant in
CMA(MD)No.
1368 of 2009

Kaetheeswaran ... Appellant in

CMA(MD)No.
1369 of 2009

Vs.

1. Uthirasamy

2. The Branch Manager,
The Oriental Insurance Co. Ltd.,
No.54, Thalai Road,
R.V.K. Building First Floor,

Udumalpet Town,
Coimbatore District. ... Respondents in
both appeals
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C.M.A.(MD)Nos.1367 to 1369 of 2009

COMMON PRAYER : These Civil Miscellaneous Appeals filed under
Section 30 of W.C. Act, to allow these appeals and set aside the orders of
the Deputy Commissioner of Labour, Dindigul in W.C.Nos.147, 150 and
148 of 2007 dated 28.05.2009.

(in all appeals)
For Appellant : Mr.C.K.M.Appaji
For R1 : No appearance
For R2 : Mr.C.Jawahar Ravindran

COMMON JUDGMENT

These Civil Miscellaneous Appeals are directed against the orders
passed in W.C.Nos.147 of 2007, 150 of 2007 and 148 of 2007 dated
28.05.2009 on the file of the Deputy Commissioner of Labour, Dindigul,

dismissing the claim petitions.

2. The appellants have filed separate claim petitions seeking
compensation for the injuries/disabilities suffered by them in a motor

accident occurred on 18.10.2006.

3. The case of the appellants is that on 18.10.2006, when the

appellants and others were loading the wooden logs in the first
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respondent's lorry bearing Registration No.TN-27-F-0095, which parked
on the southern extremity of Kangeyam — Coimbatore main road and West
of Kadaiyur, the accident had occurred and as a result of which, the
appellants had sustained injuries and that they were admitted in a private

hospital and after taking inpatient treatment got discharged.

4. 1t is their further case that they were working as load men in the
lorry bearing Registration No.TN-27-F-0095 owned by the first

respondent and were earning Rs.6,000/- per month.

5. The first respondent/owner of the lorry had remained ex parte.

6. The defence of the second respondent is that the appellants
should prove that they were working as load men under the first
respondent in the lorry bearing Registration No.TN-27-F-0095 and
sustained injuries during the course and in the course of employment, that
the first respondent colluding with the appellants had remained ex parte in
the above said proceedings and that therefore, the appellants should prove
the employment through the first respondent with proper documentary
evidence.

/15
V.1

n/judis




C.M.A.(MD)Nos.1367 to 1369 of 2009

7. The second respondent, by filing additional statement of
objection, has raised additional defence that 50 persons including the
appellants were working under one Ruthrasamy for cutting trees and after
cutting trees, they have loaded the wooden logs and while they were
loading the wooden logs in the lorry on the road side, an auto bearing
Registration No.TN-33-B-4258 dashed against the appellants and the lorry
and as a result of which, the appellants had sustained injuries and that the
appellants were not the employees of the first respondent's lorry and there
is no employer-employees relationship between the first respondent and
the appellants and as such, the second respondent is not liable for the

claim.

8. It is their further defence that the first respondent has paid
premium only for driver and conductor/cleaner, that the first respondent
has not paid any premium for load man and as such, the risk of the
appellants was not covered by the policy issued by the second respondent
and that therefore, the appellants are not entitled to get any compensation

from the second respondent.
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9. It is not in dispute that on the basis of the complaint lodged by the
appellant in C.M.A.(MD)No.1368 of 2009 Nagendran (@ Francis, FIR
came to be registered in Crime No0.983 of 2006 dated 19.10.2006 for the
offences under Sections 279 and 337 IPC against the driver of the auto

bearing Registration No.TN-33-B-4258.

10. During separate trials, the appellants have examined themselves
as P.W.1 in their respective petitions and examined the medical officers,
who have issued the disability certificate as P.W.2 and exhibited 10
documents as Ex.P.1 to Ex.P.10. On the side of the second respondent,
their official Thiru.Muralidharan has been examined as R.W.l and

exhibited the copy of the insurance policy as Ex.R.1.

11. The Deputy Commissioner of Labour, considering the evidence
both oral and documentary and on hearing the arguments of both the sides,
has passed separate orders dated 28.05.2009 dismissing the claim
petitions. Aggrieved by the order of dismissal, the claimants have

preferred the present appeals.
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12. The learned counsel appearing for the appellants would submit
that the Deputy Commissioner of Labour failed to consider that the
appellants and co-workers are Srilankan refugees and due to the slang
pronunciation of Tamil, the name of the first respondent Uthirasamy was
wrongly indicated as Ruthrasamy in the FIR, that the second respondent
has not disputed the identity of the first respondent in their counter
statement, that the Deputy Commissioner of Labour has also failed to see
the factum that the first respondent's lorry was the vehicle involved in the
loading at the time of accident and the ownership of the first respondent
remained undisputed all along and that the Deputy Commissioner of
Labour erred in dismissing the claim petitions on the sole ground that the
name Ruthrasamy shown in the FIR is not the first respondent and as such,

there was no employer-employees relationship between them.

13. The following substantial question of law framed at the time of
admission:

1. Whether the reasoning of the Deputy Commissioner of
Labour, dismissing the claim petition is contrary to the

evidence on record?
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14. On perusing of the records and on considering the submissions
made on either side, the following additional substantial questions of law
1s framed,;

1. Whether the Deputy Commissioner erred in dismissing the
claim petitions on the ground that Ruthrasamy shown in the
FIR and the first respondent are different persons and as
such, there existed no relationship of employer-employees
between the first respondent and the appellants, despite
showing that one of the appellants while lodging the FIR has
committed a mistake in giving the name of Ruthrasamy
instead of Uthirasamy and that when the identity of the first
respondent was not at all disputed by the second respondent

all along?

15. As already pointed out, in the claim petitions, the appellants,
while narrating the mode of accident have simply stated that while they
were loading the wooden logs on the road side, the accident had occurred
and they have not pleaded anything as to how the accident had occurred.
But, as already pointed out, one of the appellants Nagendran @ Francis
has preferred the police complaint and on that basis, FIR came to be
registered. The said Nagendran (@ Francis, in his evidence before the
Deputy Commissioner of Labour, would specifically admit that he alone
i
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has preferred the complaint and on that basis, FIR was registered. In
Ex.P.1-complaint, he has narrated the mode of accident and the same is
extracted hereunder for better appreciation;

Upresr o160 @GGIOLGHI_ 0T LUNDLILIQ — DIBHB6T
wp&BTIOeD  GlpuilihSbBHICB60T. [BTEDID 6THIGENT  2MTSBATAHONT 15
Cuirwerr  &epi, CHTmUCTTH, HBVLIIBSSLILIBOIBTE)  OFLD
Oeul'tL.  BTewigprdbL. — 6TBSHSBIONTNT  (BSHFFTIL  D6UTHENL 1D
Couemev CFUILHI 6MHBICmTD. CBmm 18.10.200610 Bx3 @6y
Giomr 8 [ wewllbes @mmisuid to Caremer GFeOSID BIPDHE
Coma Cpmiged Hrenlulib@ mwanley CHTenismen meihSb]
Covr® gmmls  ClBTemigBBOCHTD. SICLTSHI BIPSHBID B bHHI
ComBs DB CUBLOTHLD, BOUTBGHDBAUTHEYLD b
Yl ' Gm TN 33 B 4258 ereitmid  ereiienil_eor  Codemev OFUISH/
Clwmemighbs Copemelged, GIFeOsOT sl cpelfleor  OHID
Conrgl el B mImIBOT Covr®B  gmIH  CIBTENII(HHS
Gwmrng evrfl TN 27 F 009561 Ui 6460k LSS
apswevuiled Gty &bl QLS. YL CLT gL (BeorT
YL CLrefled Bupps  CeuariBu  eupbsHl  BIpdCH  @loeil L.
YL CLr  CorHluskled  etemdbH VSl CHTENILIL 6L (LT6D
GloTSH6MB DIQUYLD, 6U6V] (LPLPBIBTEUIGVILD, 6U6VS]
(peTenBUNVID  THSH BTUID DYe0iBHl. CFeOMTOEHE  HewevUiled
JHPH BIUIBIBEBLD, 6U6VHI BCHTeNLIL 6wl Ulled GUOTHNE DUQUILD
gpLL L&l  CxpervalgapIb@ B Hl  CHTemLuiled  GloTdHendsd
BIUID YISl 6IBIBEBL 60T Codemev OFUIEH  BCHMIQSFFHBT60T,
Gonseir  YBICLITT  eHCLITSHSH BMHD  BIIULIT  LOIHSHSHIULONET

SIBICHWID CIBTewI(h  6UBHI  6IBIHMENT  GILIL 1960 BCFTSHBTTH6NT.
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[BIEIGET  Apeubld 2 _ei@pmurefluns  FslFens  Gumm

(BB CmmiD.[]

16. In cross-examination, the said Nagendran (@ Francis would deny
that the accident had happened by dashing of the auto and would reiterate
that the accident was occurred only due to the dashing of the lorry. Even in
the claim petitions, the appellants have alleged that they were loading the
wooden logs in the parked lorry. As rightly contented by the learned
counsel appearing for the second respondent, all the appellants have
suppressed the real accident and pleaded the mode of accident to suit their

case.

17. The main defence of the second respondent is that the appellants
were working under one contractor Ruthrasamy, who had taken the road
side tree cutting contract and that when the appellants, after cutting the
trees, were loading the wooden logs in the lorry at the time of accident,
the appellants were not the employees of the first respondent and that
since there existed no relationship of employer and employees between the
first respondent and the appellants, the second respondent cannot be made
liable. As already pointed out, in the FIR, it has been specifically stated

that the appellants were working under the contractor Ruthrasamy.
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18. The appellant Nagendran (@ Francis in his cross-examination

would say,

LlFibLien &Found [wrepid ommid 15 BLTSEHD (BSHTFTIL 6T
wogtb  Geul” B> &ean grbl_ M 1d  Ceuemev LITTSHEHTID  6TCIBITEV
Fiflweved. 5 Guir  Geuemev  LTTHCHTD.  CLITEVFD  LBITIT
CBTHSSBI0  Brspid, 15 Cuisewd Geusmev  LITTSHCHMLD
6TEIMIBTeN  FnmlujeiiCertear  6Tedimpmed 5  Guir  SHmer  Geiemev

Lt g @apmip.[]

19. The appellant Kaetheeswaran in his cross-examination would
specifically admit that he was working as a load man under the tree cutting
contractor Ruthrasamy and the relevant portion is extracted hereunder;

Lwsgamo 6T60T/13 LOF LD Ol B BT6WTL [JT&L_ L1
Gevr(BGLosorTs Geusmev LT 5B 601. (LPSH6V $H&6)6V
DI BNBUIGILIY  [BIGDID, 15 [BLITHEBLD (BSHIFTLO 616013  LOJLD
Gleul” (p1b BTOTL [JTHL_ I 1D Couemev LT DHTH
GUIIIL_ L Berieigs)  sTeiprned  CevrBGLosnTESHHTer  Bausnsv

L@ 601, ]

20. The other appellant in C.M.A.(MD)No.1367 of 2009 Chella @

Yesudhasan in his cross-examination would say,

LIwsgamsd)  eteiim g Gl BLd  smevil guL Mt Couemev
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LITTSSTSNT  616imrey  @eVemev.  Cevr(BOLoeTHS BT Eouemsv
uTisCHeu.  (IpH6O  HBOUV BB UIediLig,  BIDID, 15
Cuirwerptd  (BSIFTIO 6160 1OFLD  Gleul (BLD  Hirevorl bl /fll_ 1D

Bouemev LITTGSHHTS S LI Bereng] eTeimmed Fiilievsv.[]

21. All the appellants in their cross-examination would say that they
were working under the first respondent at the time of accident and that
they have not produced any records to show that they were working under
the first respondent and were receiving salary from him. The appellants in
CM.A.(MD)No0s.1367 and 1368 of 2009 in their further cross-
examination would specifically say that they have not produced any
records to show that they were working under the first respondent at the

time of accident.

22. No doubt, the appellants have produced the copies of the
Registration Certificate, permit, insurance policy and M.V. Report. In the
claim petitions, the first respondent has been shown as Uthirasamy,
S/0.Chellappa Gounder. It is not in dispute that the first respondent is the
owner of the lorry bearing Registration No. TN-27-F-0095 and the same
was insured with the second respondent and that the insurance policy was

in force on on the date of accident.
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23. As rightly contented by the learned counsel appearing for the
second respondent, after the dismissal of the claim petitions, the appellants
before this Court have canvassed a new version that since they were the
Srilankan refugees, due to the slang pronunciation of Tamil, the name of
the first respondent Uthirasamy has been wrongly indicated as Ruthrasamy
in the FIR. To put it in other way, according to the appellants, Ruthrasamy
shown in the FIR and Uthirasamy shown as first respondent in the claim
petitions are one and same person. But admittedly, the appellants have not
produced any iota of evidence. Though the appellants have specifically
alleged that they were working under the first respondent, they have not
produced any material or evidence to substantiate the same. As already
pointed out, the appellants have specifically admitted that they have not
produced any records to show that they were working under the first
respondent. As already pointed out, the first respondent had remained ex
parte. The appellants have not chosen to examine the first respondent nor
summon the records from the first respondent to show that the appellants

were engaged by the first respondent and salary was being paid by him.
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24. Considering the above, as rightly observed by the Deputy
Commissioner of Labour, the appellants have miserably failed to prove
that they were not working under Ruthrasamy for cutting the road side
trees and that they were working as load men in the first respondent's
lorry. Hence, the impugned orders dismissing the claim petitions cannot be
found fault with and this Court concludes that the appeals are devoid of

merits and the same are liable to be dismissed.

25. Considering the other facts and circumstances of the case, this
Court further decides that the parties are to be directed to bear their own

COSts.

26. In the result, these Civil Miscellaneous Appeals are dismissed
and the impugned orders dated 28.05.2009 passed in W.C.Nos.147, 150
and 148 of 2007 shall stand confirmed. Parties are directed to bear their
own costs.

30.11.2023
NCC :Yes/No
Index : Yes/No
Internet: Yes/No
csm
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To:

1. The Deputy Commissioner of Labour,
Dindigul.

2.The Record Keeper,
Vernacular Section,
Madurai Bench of Madras High Court, Madurai.
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K.MURALI SHANKAR.,J.

csm

Pre-Delivery Order made in
C.M.A.(MD)Nos.1367, 1368 and 1369 of 2009

Dated :30.11.2023




