
C.M.A(MD)No.1275 of 2011

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

RESERVED ON: 07.09.2023

PRONOUNCED ON:24.11.2023  

 CORAM

THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

C.M.A(MD)No.1275 of 2011

and

M.P.(MD)No.1 of 2011

Alagappan   : Appellant/Respondent/Defendant

Vs.
Alagappa University,
through its Registrar,
Alagappapuram,
Karaikudi Town,
Sivagangai District. : Respondent /Appellant/Plaintiff

PRAYER:-  Civil  Miscellaneous  Appeal  filed  under  Order  43  Rule  1, 

clause (u)  of  the Code of  Civil  Procedure,  1908,  against  the order  of 

remand  dated  07.02.2011  in  A.S.No.12  of  2011,  on  the  file  of  the 

Subordinate Court, Devakkottai, remanding the suit in an appeal against 

the decree and judgment in O.S.No.91 of 1998, dated 30.07.2004, on the 

file of the Additional District Munsif Court, Karaikudi.
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For Appellant        : Mr.R.Sundar Srinivasan

                     For Respondent :Mr.T.Cibi Chakraborthy

JUDGMENT

This Civil Miscellaneous Appeal is directed against the judgment 

and decree passed in A.S.No.12 of 2011, dated 07.02.2011, on the file of 

the Subordinate Court, Devakottai, setting aside the judgment and decree 

passed  in  O.S.No.91  of  1998,  dated  30.07.2004,  by  the  Additional 

District Munsif, Karaikudi and remanding the suit back to the trial Court 

for trial.

2.  The  plaintiff  University,  by  alleging  that  Alagappa  Chettiyar 

Educational  Trust  has  settled the  suit  property in  favour  of  the Tamil 

Nadu Government, vide settlement deed dated 29.09.1984, that the Tamil 

Nadu  Government  has  handed  over  the  suit  property  to  the  plaintiff 

University  through  the  Government  Order  in  G.O.Ms.No.761 

(Educational  Department),  dated  03.06.1986,  that  the  defendant  has 

tresspassed into the suit property and constructed a terraced house in the 

year  1996  and  that  the  defendant  has  been  attempting  to  extend  his 
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constructions from 25.07.1997, the plaintiff has filed the above suit for 

mandatory  injunction  directing  the  defendant  to  remove  the  illegal 

constructions  made  by  him  in  the  suit  property  and  for  permanent 

injunction restraining the defendant and their men from in any manner 

tresspassing into the suit property.

3. The defence of the defendant is that his wife has purchased the 

suit property from its previous owner Parvathy in the year 1985, that the 

defendant's  wife  has  been  in  possession  and  enjoyment  of  the  suit 

property from 1985, that the defendant's wife by peaceful, continuous, 

exclusive and uninterrupted possession of the suit property for over the 

statutory period, has perfected her title by adverse possession, that since 

the  plaintiff  had  acquiesced  the  construction,  they  are  estopped  from 

claiming any right over the suit property and from seeking recovery of 

possession and that therefore, the suit is liable to be dismissed.

4. The trial Judge has framed the following issues:

(1) Whether the suit property is correctly described?

(2) Whether the suit property is correctly valued?

(3) Whether the suit property is in possession of the defendant?
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(4) Whether the plaintiff is entitled to get the relief of permanent 

injunction?

(5) Whether the plaintiff is entitled to get the relief of mandatory 

injunction?

(6) To what other relief, the plaintiff is entitled?

5.  During  trial,  the  plaintiff  has  examined  its  official 

Thiru.Seetharam  Ragupathy  as  P.W.1  and  exhibited  the  copy  of  the 

master plan of the plaintiff's University as Ex.A.1.  The defendant has 

examined himself as D.W.1 and adduced no documentary evidence.  The 

Advocate Commissioner's report, plan and surveyor's plan were exhibited 

as     Exs.C.1  to  C.3  respectively.   The  learned  trial  Judge,  upon 

considering the evidence both oral and documentary and on hearing the 

arguments  of  both  sides,  has  passed  the  judgment  and  decree  dated 

30.07.2004, by holding that the plaintiff has not proved their title or right 

over  the  suit  property  and  that  since  the  plaintiff  have  themselves 

admitted that the defendant is in possession and enjoyment of the suit 

property, they are not entitled to get permanent injunction and mandatory 

injunction, dismissed the suit.
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6. Aggrieved by the dismissal of the suit, the plaintiff has preferred 

an appeal in A.S.No.12 of 2011, on the file of the Subordinate Court, 

Devakottai.  The learned Appellate Judge, upon considering the evidence 

available  on  record  and  on  hearing  the  arguments  of  both  sides,  has 

passed  the  impugned  judgment  and  decree  dated  07.02.2011,  setting 

aside the judgment and decree passed by the trial Court and remanded the 

case back to the trial Court for the purpose of claiming proper reliefs and 

for paying proper Court fees and for production of additional documents 

to  the  plaintiff  and  for  giving  opportunity  to  both  parties  to  adduce 

additional evidence and then to decide the suit.

7.  At  the outset,  it  is  pertinent  to  note  that  the  appellate  Court 

while  setting  aside  the  judgment  and  decree  of  the  trial  Court  and 

remanding the matter to the trial Court, ought to have allowed the appeal, 

but  instead,  dismissed  the  appeal  and  it  can  only  be  considered  as  a 

mistake committed by the appellate Court by over sight and that cannot 

be taken advantage of, by any of the parties.

8.  The learned Counsel  for  the appellant  would  submit  that  the 

judgment remanding the suit is not in conformity and consonance with 
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the provisions of Order 41 Rule 23 C.P.C., that the learned Subordinat 

Judge has remanded the matter for amending the plaint and for payment 

of  additional  Court  fees  and  for  production  of  additional  documents, 

without  considering  the  fact  that  the  objection  has  been  specifically 

raised in the written statement and even before the trial Court, no steps 

were  taken  by  the  respondent/plaintiff  and  if  that  be  the  case,  the 

appellate Court is not justified in passing the impugned order and that too 

without any formal application, that the trial Court has failed to consider 

the settled legal position that the remand cannot be ordered as a matter of 

course and only if there was any decision upon a preliminary point or on 

sufficient cause, the remand can be ordered, that  the learned appellate 

Judge  has  also  failed  to  take  note  of  the  position  that  the  post  trial 

amendment  cannot  be  permitted  in  the  absence  of  any  explanation 

regarding want of due diligence and there were no steps for amendment 

even  during  trial  and  during  the  pendency  of  the  appeal  and  that 

therefore, the order of remand to enable the plaintiff to amend the plaint 

is erroneous and against the provisions of Order 6 Rule 17 C.P.C.

9. The learned Counsel for the respondent would submit that the 

appellate Court has come to a definite conclusion that the evidence and 
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the documents already adduced are not sufficient enough to enable the 

Court to come to a definite decision on the issue, that the appellate Court 

has absolute power under Order 41 Rule 23 and Order 41 Rule 23(A) 

C.P.C., for reversing the judgment of the trial Court and retain it consider 

necessary,  that  the  appellate  Court  has  independently  appraised  the 

evidence of the parties and considered the relevant points and come to a 

conclusion that the appellate Court was unable to come to the conclusion 

over  the  Commissioner's  report,  that  it  was  clear  from  the 

Commissioner's  report  filed  in  Exs.C.1 and C.2  that  the  suit  property 

belongs to the appellant and the defendant had committed tresspass, that 

the appellate Court has decided to invoke Order 6 Rule 17 C.P.C., in the 

interest of justice for the purpose of determining the controversy between 

the parties and that since the appellate Court has given an opportunity for 

both parties to produce additional evidence with documents, the remand 

order cannot be found fault  with and as such, the Civil  Miscellaneous 

Appeal has to be dismissed.

10. The points that arise for consideration are:

(1)  Whether  the  appellate  Court  erred  in  remanding  the  matter 

back to the trial Court for the purpose of amending the plaint and for the 
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payment of proper Court fee and for production of additional documents 

to the plaintiff and for both parties to adduce additional evidence, in the 

absence  of  any application  filed  by  the  appellant/plaintiff  seeking the 

above reliefs and that the same is not in conformity with the provisions 

of Rule 23 or Rule 23(A) of Order 41 C.P.C.?

(2) Whether the order remanding the suit back to the trial Court is 

liable to be set aside?

(3) What other relief, the  parties are entitled to?

Points 1 to 3:

11. As rightly contended by the learned Counsel for the appellant, 

the appellate  Court  has discussed about  the finding given by the trial 

Court  with regard to  the first  issue as  to whether  the suit  property is 

correctly described and that since the plaintiff has been claiming that the 

suit  property is  situated in S.No.25/1B and whereas the defendant has 

been alleging that the suit property is situated in S.No.25/1-A part, the 

appellate Judge, taking note of the plaint pleadings and the evidence of 

P.W.1, has come to a decision that the property is situated in S.No.25/1B. 

Thereafter, the appellate Court has proceeded to observe as follows:
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“ne;epiyapy;   th.rh.1  rhl;rpaj;jpid  Behf;Fk;BghJ 

jhthr;brhj;J  rk;ke;jkhd  TLjy;  mry;  MtzA;fs;  BtW 

tHf;fpw;fhf  btt;BtW  ePjpkd;wA;fspy;  nUg;gjhf  rhl;rpak; 

mspj;Js;sJ  mwpa  Kofpd;wJ.  ne;j  Bky;KiwaPl;Lf;fhd 

fhuzA;fspy; mt;thW chpa ePjpkd;w fl;lzk; brYj;Jtjw;F 

145 rp.gp.rp.d;  go chpa  fhy  mtfhrk;  tHA;fhky;  jhth 

tHf;fpy; vGtpdh 2f;F vjpuhf jPh;t[ fhzg;gl;Ls;sJ  vd;Wk; 

brhy;yg;gl;Ls;sJ.  BkYk;  ePjpkd;w  Mizah;  mwpf;if 

eP.k.rh.M.1  kw;Wk;  tiuglk;  eP.k.rh.M.2  kw;Wk;  FUtl;l 

msitah;  tiuglj;jpd;go  Mf;fpukpf;fg;gl;l  gFjp  Cjh 

fyhpy;  fhzg;gl;L,  gpujpthjp  bgahpy;  jhh;RtPL   fpzW 

cs;sJ  fhzg;gl;Ls;sJk;,  mJ  gw;wp  eP.k.rh.M.1 

mwpf;ifapd;  tphpthf  Jtf;fg;gl;Ls;sJk;  bjhpa  tUfpd;wJ. 

Mdhy;  th.rh.M.1  kh!;lh;  gpshdpd;  jhthr;brhj;J  Fwpj;J 

ve;jtpjkhd  Fwpg;g[fSk;  JyA;fg;gltpy;iy.  BkYk; 

gpujpthjpjug;gpy;  gpujpthjpapd;  kidtpahy;  jhthr;brhj;ijg; 

bghWj;J 20.9.86k; Bjjpad;W ghh;tjp vd;gthplkpUe;J fpiuak; 

bgw;wpUe;jjhf  brhy;yg;gl;oUe;jhYk;  Bkw;go  fpiuag;gj;jpuKk; 

gpujpthjpjug;gpy; jhf;fy; bra;ag;gltpy;iy. Mdhy; eP.k.rh.M.

1d;  go  jw;BghJ  gpujpthjp  jhthr;brhj;jpy;  fl;olk;  fl;o 

mDgtj;jpy;  cs;sit  Mf;fpukpg;g[  gFjp  vd;W 

Jyf;fg;gl;Ls;sJ. MfBt ntHf;fpy; jPh;t[ Kot[f;F tUtjw;F 
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nayhj epiyapy;  nUg;gjhy;, thjp chpa ePjpkd;w fl;lzk; 

brYj;jp chpa ghpfhuk; Bfhut[k;, thjp jug;gpy; Vw;fdBt BtW 

ePjpkd;wA;fspYs;s  MtzA;fisj;  jhf;fy;  bra;a  mtfhrk; 

mspg;gJk; kpft[k; bghUj;jjhft[k;< epahakhft[k; nUf;Fk; vd;W 

ne;ePjpkd;wk; jPh;khdpf;fpwJ. VdBt ne;j epiyapy; thjpf;F xU 

re;jh;g;gk; mspf;Fk; tpjkhf nt;tHf;F chpa ePjpkd;w fl;lzk; 

brYj;jp chpa ghpfhuk; BfhUtjw;fhftt[k;, BkYk; thjp jug;g[ 

TLjy;  MtzA;fs;  BtW  ePjpkd;wA;fspy;  cs;sij  thjp 

jug;gpy; jhf;fy; bra;J mJ rk;ke;jkhf rhl;rpak; mspj;J thjp 

jug;gpy; TLjy; Mtz rhl;rpak; mspg;gj;wfhft[k; kw;Wk; nU 

jug;gpdUf;Fk;  TLjy;  Mtz  rhl;rpak;  mspf;f  Bghjpa 

mtfhrk;  bfhLj;J  tHf;if  jpUk;g  tprhuiz  bra;J 

jPh;t[  fhzBtz;Lbkd;w  mog;gilapy;  nt;tHf;F  fPHik 

ePjpkd;wj;jpw;F  kPl;lDg;g[if  bra;tBj  ePjpf;F  cfe;jjhFk; 

vd;W Kot[ fhzg;gLfpwJ.”

12.  Considering  the  above,  the  learned  appellate  Judge  has 

specifically observed that since he is unable to decide the case, decided 

to remand the matter back to the trial Court.  But the fact remains that the 

learned trial Judge, upon considering the evidence available on record, 

has given his findings specifically to all the issues framed by him. 
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13. Before entering into further discussion, it is necessary to refer 

Order 41 Rule 23 and 23(A) C.P.C.:

“23. Remand of case by Appellate Court

Where  the  court  from  whose  decree  an  appeal  is 

preferred has disposed of the suit upon a preliminary point and 

the decree is reversed in appeal, the Appellate Court may, if it 

thinks fit,  by order  remand the case,  and may further  direct 

what issue or issue shall be tried in the case so remanded, and 

shall send a copy of its judgment and order to the court from 

whose  decree  the  appeal  is  preferred,  with  directions  to  re-

admit the suit under its original number in the register of civil 

suits, and proceed to determine the suit; and the evidence (if 

any) recorded during the original trial shall, subject to all just 

exceptions, be evidence during the trial after remand.

23A. Remand in other cases

Where  the  court  from  whose  decree  an  appeal  is 

preferred  has  disposed  of  the  case  otherwise  than  on  a 

preliminary point, and the decree is reversed in appeal and a 

re-trial is considered necessary, the Appellate Court shall have 
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the same powers as it has under rule 23.”

14.  The  learned  Counsel  for  the  appellant  has  relied  on  the 

judgment of the Hon'ble Supreme Court in Sirajudheen Vs. Zeenath and 

Others reported in 2023 LiveLaw (SC) 145 and the relevant passages are 

extracted hereunder:

“11.  One  of  the  striking  features  of  the  impugned  judgment  

dated 28.06.2019 is that even while dealing with a regular first  

appeal against the judgment and decree of the Trial Court, the  

High Court has not even adverted to the findings of the Trial  

Court pertaining to the present case and has not specified as to  

how  the  findings  recorded  by  the  Trial  Court  were 

unsustainable  or  unjustified.  As  noticed,  in  the  impugned  

judgment,  the High Court  has narrated a few circumstances 

leaning in favour of the plaintiff (in paragraph 21) and then a  

few other circumstances which favour the genuineness of the  

sale in question (in paragraph 22) and thereafter, has observed  

that the evidence necessary for a proper determination of the  

suit had not been brought on record; and that the evidence on  

record was insufficient to arrive at a proper finding in favour  

or against  the sale deed in question. The High Court  would  

further  observe  that  material  witnesses  have  not  been  

examined and no evidence has been brought in with regard to  

passing of consideration.
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11.1.  With  respect,  what  turns  on  the  observations  in  the  

impugned judgment is that the High Court was unable to arrive 

at  a  conclusion  on  the  basis  of  the  material  on  record.  

However, fact of the matter remains that on the basis of  the  

same material on record, the Trial Court had indeed arrived at  

a definite conclusion that the plaintiff had failed to establish  

her  case  and hence,  the suit  was  liable  to  be  dismissed.  As  

indicated hereinabove, the High Court has not at all referred to  

the findings of the Trial Court and it is difficult to find from the  

judgment impugned as to why at all those findings of the Trial  

Court were not to be sustained or the decree was required to be  

reversed.”

15. In the case on hand also, the trial Court, on the basis of the 

evidence available on record has come to a definite conclusion that the 

plaintiff had failed to establish their case and hence, their suit was liable 

to be dismissed.  But the learned appellate Judge, without considering or 

appreciating the evidence available on record, has arrived at a finding 

that  the  appellate  Court  was  unable  to  arrive  at  a  conclusion.   It  is 

pertinent  to  note  that  the  appellate  Court  has  not  at  all  referred  the 

findings of the trial Court nor shown as to how those findings were not 

sustainable.
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16. Admittedly, the plaintiff either before the trial Court or before 

the  appellate  Court  has  filed  any  application  under  Order  6  Rule  17 

C.P.C., seeking permission to amend the plaint.  It is also not known as to 

whether the plaintiff's side Counsel has made any submission with regard 

to the amendment of the plaint.  As rightly pointed out by the learned 

Counsel for the appellant, the appellate Court, without any discussion, 

while observing that the plaintiff should be given an opportunity to pay 

the property Court  fee,  has added that  he should also be permitted to 

claim proper  relief.   Absolutely  there  is  no  basis  for  making  such  a 

direction while remanding the suit.  Moreover, as per the amended Rule 

17 of Order 6 C.P.C., after commencement of trial, amendment cannot be 

permitted, in the absence of satisfactory explanation regarding want of 

due diligence.

17. As rightly contended by the learned Counsel for the appellant, 

the trial Court, after considering the submissions made on either side, has 

specifically given a finding that the plaintiff has failed to produce any 

document to prove the market value of the property, that the plaintiff has 

not valued the property properly and consequently, the Court fee was not 
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paid correctly and decided the issue against the plaintiff.  The appellate 

Court has not proceeded to consider the correctness of the said finding, 

but on the other hand, without any prayer for amendment of the plaint 

with regard to the valuation of the suit and payment of Court fee, the 

appellate  Court  has  mechanically  permitted  the plaintiff  to  amend the 

plaint to seek proper prayer and for payment of Court fees.

18.  Admittedly, the plaintiff  has not  filed any application under 

Order 41 Rule 27 C.P.C., for reception of additional evidence before the 

appellate Court.  It is  also not the case of the plaintiff  that  they have 

produced the documents before the trial Court, but the same were not 

received by the trial Court.  Moreover, the appellate Court has observed 

that P.W.1 in his evidence has stated that the documents relating to the 

suit property produced in other cases were available in different Courts. 

In the absence of any application and in the absence of any particulars 

about the documents, the appellate Court has given a blanket permission 

to the plaintiff for production of additional documents.

19. As rightly pointed out by the learned Counsel for the appellant, 
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the  trial  Court  has  specifically  observed  that  the  plaintiff  has  not 

produced  any  documents  to  prove  their  case  and  that,  in  the  only 

document exhibited under Ex.A.1 – master plan, there was no reference 

to the suit property.

20.  The  Hon'be  Supreme  Court  in   Sirajudheen's  case,  above 

referred  has  specifically  observed  that  merely  because  a  particular 

evidence had not been produced, the appellate Court cannot adopt the 

soft course of remanding the matter and the relevant passage is extracted 

hereunder:

“14. In regard to the want of any particular evidence, we may 

observe in the passing that if the Court finds any particular  

evidence directly within the control and possession of a party  

having  not  been  produced,  the  necessary  consequences  like  

those  specified  in  illustration  (g)  to  Section  114  of  the  

Evidence  Act  may  follow  but,  merely  because  a  particular  

evidence which ought to have been adduced but had not been  

adduced, the Appellate Court cannot adopt the soft course of  

remanding the matter. We would hasten to observe that we are  

not  commenting  on  the  merits  of  the  case  either  way.  The  

observations herein are only to indicate that the remand of the  

suit  for  trial  de  novo  cannot  be  considered  justified  in  the  

present case from any standpoint.” 
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21. It is settled law that the scope of remand in terms of Rule 23 of 

Order 41 C.P.C., is very limited and that the necessary requirement for 

invoking Rule 23(A) of Order 41 C.P.c., is that the decree is reversed in 

appeal and a re-trial is considered necessary.  It is necessary to refer the 

following passage in Sirajudheen's case above referred:

11.2. After having taken note of the salient features of the  

impugned  judgment  as  also  the  significant  omissions  

therein,  if  we  refer  to  the  provisions  empowering  the  

Appellate Court to make an order of remand, it is difficult to  

find any justification for remand by the High Court in the  

present case. As noticed, the scope of  remand in terms of  

Rule 23  of  Order  XLI  CPC is  extremely  limited  and that  

provision is  inapplicable because the suit  in question had 

not been disposed of on a preliminary point. The remand in  

the present case could only be correlated with Rule 23-A of  

Order  XLI  CPC  and  for  its  applicability,  the  necessary  

requirements are that “the decree is reversed in appeal and 

a re-trial is considered necessary”. As noticed hereinabove,  

there  is  no  reason  whatsoever  available  in  the  impugned 

judgment  as  to  why  and  on  what  basis  the  decree  was 

reversed by the High Court. Obviously, the reversal has to  

be based on cogent reasons and for that matter, adverting to  

and dealing with the reasons  that  had prevailed with the  
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Trial  Court  remains a sine qua non.  Thus,  remand in the 

present case cannot be held justified even in terms of Rule  

23-A of Order XLI CPC. 11.2. After having taken note of the  

salient  features  of  the  impugned  judgment  as  also  the  

significant omissions therein, if  we refer to the provisions 

empowering  the  Appellate  Court  to  make  an  order  of  

remand, it is difficult to find any justification for remand by  

the High Court in the present case. As noticed, the scope of  

remand in terms of Rule 23 of Order XLI CPC is extremely  

limited and that provision is inapplicable because the suit in  

question had not been disposed of on a preliminary point.  

The remand in  the  present  case  could  only  be  correlated  

with Rule 23-A of Order XLI CPC and for its applicability,  

the necessary requirements are that “the decree is reversed  

in appeal and a re-trial is considered necessary”. As noticed 

hereinabove, there is no reason whatsoever available in the 

impugned judgment as to why and on what basis the decree  

was reversed by the High Court. Obviously, the reversal has  

to be based on cogent reasons and for that matter, adverting  

to and dealing with the reasons that had prevailed with the 

Trial  Court  remains a sine qua non.  Thus,  remand in the 

present case cannot be held justified even in terms of Rule  

23-A of Order XLI CPC. “

22.  Considering the above and taking note of the legal position 
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above referred, this Court has no hesitation to hold that the impugned 

order, remanding the case for the purpose of amending the plaint and for 

production of additional evidence, in the absence of any application or 

prayer  of  the  plaintiff  and  without  complying  the  mandatory 

requirements contemplated under Order 6 Rule 17, Order 41 Rule 23, 

23(A) and 27 C.P.C., is not in accordance with law and the same is liable 

to be set aside and the above points are answered accordingly.

23. In the result, the Civil Miscellaneous Appeal is allowed and the 

impugned  judgment  and  decree  passed  in  A.S.No.12  of  2011,  dated 

07.02.2011, on the file of the Subordinate Court, Devakottai, is set aside 

and the appellate Court is directed to restore the appeal and to hear the 

same and dispose of the same in accordance with law within a period of 

two  months  from  the  date  of  receipt  of  a  copy  of  this  judgment. 

Consequently,  the  connected  Miscellaneous  Petition  is  closed. 

Considering the other facts and circumstances of the case, there shall be 

no order as to costs. 
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C.M.A(MD)No.1275 of 2011

To

1.The Subordinate Court, Devakottai,

2.The Additional District Munsif Court, Karaikudi.

3.The Record Keeper,
   Vernacular Section,
   Madurai Bench of Madras High Court, Madurai. 
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