
A.S.(MD).No.24 of 2010

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

ORDER RESERVED ON : 03.03.2023

ORDER PRONOUNCED ON:   01.06.2023       

CORAM

HON'BLE MRS.JUSTICE N.MALA

A.S.(MD).No.24 of 2010

and

M.P(MD)No.2 of 2010
1.Noorjehan Beevi (Died)
2.Mehaboob Beevi
3.Ibrahim Fathima (Died)
4.Pathamuthu Beevi
5.Anneis Fathima (Died)
6.Syed Meera
7.M.Abdul Rehman
8.Taj Nisha Begum
9.M.Mansoor Ahmed Sait
10.Avva Beevi
11.Sabura Beevi
12.Shakkela Banu
13.Mohamad Sheik Sikkander 
14.P.K.M.Abdul Razak
15.Shajahan
16.Habib Rehman
17.Mohamad Ithrees 
18.Sarath Jailani
19.M.Aiyisha Sithika
20.Kanima
21.Inoon Jaria
22.H.Fathima Kani .. Appellants
Appellants 18 to 22 are brought on record as legal heirs of the deceased first appellant 
vide Court order dated 12.08.2022 made in CMP(MD).No.7147 of 2022 in AS(MD)No.24 
of 2010

Vs.
1.Tajudeen 
2.S.Abdul Hameed
3.H.Samsudeen (Died)
4.Alima Beevi (Died)
5.S.Kaja Mohideen
6.Naina Mohamad
7.Mohamad Hussain
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8.Kaja Bahrudeen
9.Sirajudeen
10.Rahmath Beagum
11.Sithika Beagum
12.Mehraj Beagum
13.Dr.Vasantha Kumari Bose
14.Haji.A.E.S.Raja Hasper Ali 
15.Mubarak
16.T.Ahamed Jalaludeen
17.T.Kadar Hussain
18.Seyadu Fathima
19.Hameeda Beevi
20.Zainabu
21.Haja Nazimudeen
22.Kamela Begum
23.Ahmed Kabbar
24.Jaffar Ali .. Respondents

Respondents 16 to 18 are brought on record as legal heirs of the deceased first respondent 
vide Court order dated 27.06.2022 made in CMP(MD)Nos.8262, 8263, 8265 and 8266 of 
2018 in AS(MD)No.24 of 2010.

Respondents  19  to  24  are  brought  on  record  as  legal  heirs  of  the  deceased  third 
respondent  vide Court order dated 27.06.2022 made in CMP(MD)No.8262, 8263, 8265 
and 8266 of 2018 in AS(MD)No.24 of 2010.

Prayer:  Appeal  Suit  filed  under  Section  96  of  the  Civil  Procedure  Code,  against  the 

judgment and decree dated 21.04.2008 passed in O.S.No.563 of 2004 on the file of the 

Additional District Court (Fast Track Court No.2), Madurai.

For Appellants   : Mr.S.Ramesh @ Ramiah
For RR13       : Mr.V.Nagendran 
For RR19 to 24  : Mr.R.Subramanian
For RR 2 to 12   : No Appearance
For RR 14 to 18 : No Appearance
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JUDGMENT

 The unsuccessful plaintiffs are the appellants in this appeal.

2. The summary of facts leading to the above appeal are as follows:

The genealogy is as follows:

HAJEE HUSSAIN ROWTHER

3. From the above genealogy, it is seen that Hajee Hussain Rowther had two wives, 

Ibrahim Fathima (W-1) and Syed Fathima (W-2).  Ibrahim Fathima had two children viz. 

Sultan Rowther and Masthanammal.  The defendants 1 and 2 and the plaintiffs 1 to 6 are 

the sons and daughters of Sultan Rowther through Ibrahim Fathima, first wife of Hajee 

Hussain Rowther.  Masthanammal died issueless.  Through the second wife Syed Fathima, 

Hajee  Hussain  Rowther  had  two  sons  viz.  Sheik  Abdul  Kadhar  and  Samsudeen. 
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IBRAHIM FATHIMA SYED FATHIMA

SULTAN ROWTHER MASTHANAMMAL SHEIK ABDUL KADHAR      SAMSUDEEN

(25-12-87)    (09-08-87) (26-01-86) (D3)

NO ISSUEP-1. NOORJAHAN BEEVI
P-2. MAHABOOB BEEVI
P-3. IBRAHIM FATIMA
P-4. PATHUMUTHU
P-5. ANNIES FATIMA
P-6. SYED MEERA
D-1. TAJUDEEN
D-2. ABDUL HAMEED

D-4. ALIMA BEEVI
D-5. KAJAMOHAIDEEN
D-6. NAINA MOHAMED
D-7. MOHAMED HUSSAIN
D-8. KAJA BUHRUDEEN
D-9. SIRAJUDEEN
D-10. RAHMATH BEGAM
D-11. SITHIKA BEGAM
D-12. MEHARAJ BANU
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Samsudeen is the third defendant in the suit.  The defendants 4 to 12 are the legal heirs of 

Sheik Abdul Kadhar. The defendants 13 to 15 are the tenants in the suit property.

4. It is the case of the plaintiffs that the suit property, which consists of four items, 

belongs to Masthanammal.  The said Masthanammal is the paternal aunt of the plaintiffs. 

Masthanammal purchased the suit item one along with the second wife of Hajee Hussain 

Rowther on 21.11.1960.  The suit item 2 was gifted to Masthanammal by her father Hajee 

Hussain Rowther under a registered deed dated 17.06.1954.  The third and fourth items of 

the suit  property were purchased by Masthanammal  vide documents dated 14.12.1961, 

02.07.1960 and 05.04.1970.  The plaintiffs therefore claim that they are entitled to 6/20 

share in suit  item 1 and 6/10 share in suit  items 2 to 4.   It  is  the further  case of the 

plaintiffs that earlier the first plaintiff filed a suit against the defendants 1 and 2 and her 

sisters in O.S.No.476 of 1995 for partition of suit item 1 and other suit properties, so also 

the sixth plaintiff filed a suit in O.S.No.621 of 1995 against the defendants 1 and 2 and 

other  sisters  (plaintiffs)  in  respect  of  items  2  to  4  of  the  suit  property  among  other 

properties.   The  above  suits  were  compromised,  with  the  parties,  agreeing  to  file  a 

separate suit in respect of items 2 to 4 of the present suit, which were items 6, 7 and 20 in 

the earlier suit.

5. The plaintiffs submitted that they were in joint possession and enjoyment of the 

suit  properties  along  with  the  other  co-sharers  and  as  misunderstandings  developed 

between them, the plaintiffs were constrained to file the present suit for partition.  The 
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defendants 4 to 13, remained ex parte before the Court below.

6.  The  first  defendant  filed  a  written  statement  claiming  exclusive  right  by 

inheritance as residuary, being the son of full brother of Masthanammal.  According to the 

first  defendant, the plaintiffs were neither the sharers nor residuaries.  The first defendant 

claimed 1/4 share in item 1 of the suit property and 1/2 share in items 2 to 4 of the suit 

property.  

7. The third defendant was the main contesting defendant in the suit and he filed a 

written statement, setting a 'hiba' in his favour for the suit items 1 and 4.  According to the 

third defendant, the said Masthanammal had gifted her 1/2 share in the suit item 1 and 4 

orally in the presence of S.K.A.Kamarus Zaman and Samba Narayanan, Seeni Pethammal 

and Kamal Batcha.  The said Masthanammal also gifted him 1/2 share in the suit item 1 

and the entire 4th item.  It was the third defendant's further case that Masthanammal had 

executed a 'hiba nama' dated 10.02.1986 confirming the gift effected in favour of the third 

defendant and the third defendant accepted the gift and took delivery of the possession of 

the gifted properties.  According to the third defendant, ever since the gift in his favour by 

Masthanammal, he had been in the absolute possession and enjoyment of the same as 

exclusive owner thereof.  According to the third defendant, as regards item 2 of the suit 

property, Masthanammal was given the said item by her father vide registered settlement 

deed dated 17.06.1954. Further according to the third defendant, even during the life time 

of Masthanammal, she sold suit item 2 to one S.Kaja Najumudeen, S.Ahmed Abdul Gaffer 
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and  S.Mohammed  Jaffar  Ali  vide three  registered  sale  deeds  dated  23.11.1983  for  a 

valuable consideration.  It was therefore the third defendant's contention that suit item 2 

was not available for partition in view of the alienation as stated above. According to the 

third defendant the suit was bad for nonjoinder of necessary parties. As regards item 3 in 

the suit property, it was the stand of the third defendant that the said property was gifted 

by Masthanammal to Hameetha Beevi for starting a trust from the income realized from 

the suit  item 3 and therefore,  the suit  items 2 and 3 were enjoyed exclusively by the 

aforesaid persons and further, the plaintiffs, who were very well aware of the said facts, 

suppressed the same before the Court.  The third defendant further pleaded that the suit 

was bad for partial partition and for under valuation and improper payment of court fees.  

8.  The  thirteenth  defendant,  who  was  a  tenant  in  suit  item  1,  filed  a  written 

statement  pleading  that  her  husband  was  only  a  tenant  and  therefore,  she  was  not 

concerned  with  the  interse  title  dispute  between  the  co-sharers.   According  to  the 

thirteenth defendant, she was not a tenant of the suit, but, it was her husband who was 

tenant.  The said property was leased out by the third defendant Samsudeen to whom her 

husband was paying the rent. The 13th defendant further referred to certain rent control 

proceedings between the plaintiffs and the thirteenth defendant.  

9.  The fourteenth defendant filed a written statement in the suit,  wherein, it  has 

been stated that fourteenth defendant was interested in item 2 of the suit property, as a 

tenant and he also submitted that he was not interested in the claim of title between the 
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co-sharers.  The fourteenth defendant submitted that the rent was paid by him to the third 

defendant  and  that  rent  control  proceedings  between  himself  and  third  defendant 

regarding the payment of rent were pending.

10. In the Trial Court, the plaintiffs examined one witness i.e. the sixth plaintiffs' 

husband  Raja  Mohammed  (P.W.1)  and  marked  two  exhibits.   On  the  side  of  the 

defendants, the third defendant was examined by a Commissioner and marked thirty seven 

exhibits.  

11. The Trial Court on the basis of the pleadings and on the evidence placed on 

record framed the following issues.

1. Whether the plaintiffs are entitled to get preliminary decree for partition as prayed 

for in the plaint?

2. Whether the suit is bad for misjoinder of parties?

3. To what other relief are the plaintiffs entitled?

12. The Trial Court dismissed the suit by holding that, the plaintiffs did not file a 

reply statement to the specific defence taken by the third defendant that Masthanammal 

executed a 'hiba nama' in his favour and so there was admission of Hiba by the plaintiffs. 

That apart the plaintiffs failed to appear before the Court and give evidence, claiming to 

be gosha women.  The failure to give evidence would establish that the plaintiffs did not 

have any legal evidence in support of their case.  The Trial Court further held that the suit 
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was  bad  for  nonjoinder  of  necessary  parties,  as  the  plaintiffs  failed  to  implead  the 

purchasers  of  suit  item 2.   The Trial  Court  relied  on  Ex.B.21,  the  pleadings  filed  in 

O.S.No.621 of 1995 and held that as the first defendant herein admitted the gift and the 

'hiba nama' in the written statement, the same would bind the plaintiff also.  On the basis 

that admission made by one of the defendants would be binding on all parties to the suit. 

It further held that the gift was not disputed.  The Trial Court therefore dismissed the suit 

also on the ground that the suit was bad for nonjoinder of necessary parties as in spite of 

specific plea having been raised in the written statement, the plaintiff had failed to take 

steps to implead the purchasers under Ex.B.32. Aggrieved by the said judgment of the 

Trial Court, the plaintiffs have filed the above appeal.

13. The learned counsel  for  the plaintiff's  submitted that  the finding of the trial 

Court that non-filing of reply statement denying the "Hiba" set up by the defendant in the 

written statement amounted to admission of the gift is erroneous.  The learned counsel 

submitted that the reliance placed by the trial Court on Ex.B.21 for its finding that the 

"HIBA" and "HIBA NAMA" were admitted is errorneous. The learned counsel submitted 

that the validity of the HIBA could not be decided on the basis of a presumed admission 

and the burden lies on the person who sets up the HIBA to prove the same, as the HIBA 

interfires with natural line of succession.

14. The learned counsel for the respondents/defendants on the other hand submitted 

that the Judgment and Decree of the Trial Court was fair and justified as it was based on 
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the evidence and pleadings of the parties.   The learned counsel  further submitted that 

material  evidence  was  available  in  proof  of  the  oral  gift.   According  to  the  learned 

counsel, the contentions of the plaintiffs that 'hiba nama' was not proved by examining 

witnesses  and  further  that  there  was  no  reference  to  the  'hiba'  in  the  'Hiba  Nama'  is 

unsustainable, because, it is not mandatory under the Mohammedan law that a gift should 

be in writing.  The learned counsel further submitted that Section 129 of the Transfer of 

Property Act is not applicable to Mohammedan gifts.  According to the learned counsel, 

the requirement of Section 69 of the Evidence Act rises only when a dispute regarding the 

execution of document arises.  The learned counsel therefore stated that in the absence of 

a denial of the hiba, the Trial Court was right in finding that the hiba was valid. On these 

grounds, the learned counsel prayed that the appeal was bereft of merits and the same 

deserved to be dismissed.

15. I have heard both the learned counsel for the plaintiffs and learned counsel for 

the defendants and have perused the materials placed on record.

16. The points that rise for determination in this appeal are as under:

i. Whether the plaintiffs are entitled to the relief of partition of their  
6/20 share in item 1 of the suit property and 6/10 share in items 2 to  
4 of the suit properties.

ii. Whether the suit is bad for nonjoinder of necessary parties.

iii.Whether the oral gift/hiba was proved by the defendants on the facts  
of the case.
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iv.To what other relief are the plaintiffs entitled for?

17.  The  undisputed  facts  of  the  case  are  that  the  suit  properties  items  1  to  4 

belonged to Masthanammal, the paternal aunt of the plaintiffs and the step sister of third 

defendant and step aunt of the defendants 4 to 12.  It is further undisputed that in suit item 

1,  Masthanammal had 1/2 share, vide sale Deed dated 21.11.1960.  It is also undisputed 

that suit item 2 was the exclusive property of Masthanammal, she having got the same 

under the gift deed dated 17.06.1954 executed by her father in her favour.  The other 2 

items of the property i.e. items 3 and 4 were purchased by Masthanammal  vide the sale 

deeds dated 11.12.1961, 02.07.1960 and 05.04.1970.

18. It is a case of the defendants that eventhough a plea was raised as regards the 

hiba and hiba nama dated 10.02.1986 in the written statement, the plaintiffs by not filing 

any reply statement challenging the said plea are deemed to have admitted the HIBA and 

hence proof of the HIBA was not necessary. The objection is a very technical objection 

and it is to be seen whether the filing of the reply statement to the written statement is 

mandatory in law. Order 6 of the C.P.C. deals with pleadings generally. The plaint and 

written statement together are called the pleadings. Order 7 deals with plaint and Order 8 

deals with written statement.  Under Rule 3 of order 8, the defendant is enjoined to deny 

such of the allegations of facts which he does not admit as true.  Rule 5 of Order 8 states 

that every allegation of the fact in the plaint, if not denied specifically or by necessary 

implication, or stated to be not admitted in the pleading of the defendant shall be taken to 

be admitted.  The provisions of the Civil  Procedure Code do not require the filing of 
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rejoinder/ replication/ reply statement.  It is seen from a reading of Order 8 of C.P.C that 

except in case of a counter claim raised by the defendant, the plaintiff is not neccessitated 

to file  reply and once the pleadings are closed the reply can be filed only with the leave of 

the Court.  It is therefore clear that it is not necessary that the plaintiff should file a reply 

in every case.

19. It will be relevant to not here the consequences of failure to deny specifically 

the  plaint  averment,  the  failure  to  file  the  written  statement  and  failure  to  file  reply 

statement to the written statement. Under Rule 5 of Order 8 if a defendant chooses to file 

general and evasive replies to the plaint allegations which need to be specifically denied, 

then he is deemed to have admitted the same. Even failure to file a written statement does 

not preclude the Court from pronouncing Judgment against the defaulting defendant.  But 

the plaintiff in this regard, stands on a different footing. He is not treated similarly by the 

code, in the sense that every material averment made in the written statement is presumed 

to be denied and the plaintiff is not ordained to file reply statement for the purpose of 

denial. It is seen that it is not necessary for the plaintiff to file a reply statement if the 

plaintiff would be satisfied by merely joining issue on a defence set up by the defendant. 

As already discussed,  every material averment made in the written statement is presumed 

to  be  denied  by  the  plaintiff  and  therefore,  by  not  filing  the  reply,  the  plaintiff 

automatically joins the issue. In this regard the judgment of the Hon'ble Supreme Court in 

K.Laxmanan  v.  Thekkayil  Padmini  and  others  reported  in  2009  (1)  SCC 354  can  be 

gainfully referred In para 29 it is held as follows:
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“29.  Pleadings  as  we  understand  under  the  Code  of  Civil  
Procedure  (for  short  “the  Code”)  and  as  is  defined  under  the 
provision of Rule 1, Order 6 of the Code consist only of a plaint and a  
written  statement.   The  respondent-plaintiff  could  have  filed  a 
replication  in  respect  to  the  plea  raised  in  the  written  statement,  
which  if  allowed by  the court  would  have  become the  part  of  the  
pleadings, but mere non-filing of the replication does not and could  
not mean that there has been admission of the facts pleaded in the  
written statement......”

A Judgment  of  the  Patna  High  Court  in  the  case  of  Bank  of  
Behar Ltd vs. Madhusudan Lal and Anr. is referred to herein in para 4 
as follows:

“4. I have listened to an extraordinary argument to the effect  
that as the defendant alleged it and as the plaintiff did not deny, it  
must  be  taken  to  be  proved.  What  holds  good  as  regards  the  
allegations in the plaint does not hold good as regards the averments  
in the written statement, and indeed as I have already pointed out, the 
defendant made no attempt to prove any inducement....”

20. From the above discussions, it is clear that the Trial Court fell into error in its 

finding that the non filing of reply statement refuting the claim of the third defendant is 

fatal to the claim of the plaintiffs.  In my view, because of this basic fallacy in apreciating 

the law, the Trial Court thinking that the HIBA is deemed to be admitted failed to frame an 

issue on the validity of hiba. This Court would normally have remanded the matter to the 

Trial Court to frame an issue on the validity of hiba and consider the suit  afresh. But 

considering the fact  that  the suit  is  of the year 2004 and as almost  two decades have 

lapsed, I am of the view that the issue can be decided by this Court on the materials 

already on record.  A bare reading of the written statement shows the complete lack of 

pleadings as regards the particulars of HIBA like the date, time, place etc. The relevant 

pleading is extracted for better appreciation:
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“The said Masthanammal had gifted her half share in the suit  
first  item  i.e.,  door  No.29,  East  Veli  Street,  Madurai  to  this  3rd  
defendant in the presence of Dr.S.K.A.KAMARUS ZAMAN and Samba 
Narayanan, Seeni Pethamaal and Kamal Bacha.  The said Mathan  
Ammal had also declared that she gifted her half share in door No.29,  
(First item of suit property) and 2.81 acres of Nanja land in Ayyan 
Thindiyur Village (item 4 of the suit property) to this third defendant  
(H.SAMSUDEEN ROWTHER) out of her own wish.”

21.  Even  the  basic  requirements  of  valid  HIBA like  intention,  acceptance  and 

delivery of possession are not pleaded. It is further pertinent to note here that even the 

pleading as regards the execution of the hiba nama dated 10.02.1986 confirming the gift 

effected in his favour refers to acceptance of the said gift and delivery of possession only 

to 1/2 share in item 1, but, as far as 4th item is concerned, there is no pleading. The hiba 

nama is marked as Ex.B.20 and the plaint averments with regard to the said hiba nama are 

as follows:

“The  said  Masthanammal  had  also  executed  a  Hiba  Nama  dated  10.02.1986 

confirming the gift effected infavour of this third defendant herein.”

22. According to the third defendant the hiba nama was only a confirmation of the 

earlier  oral  gift.   I  have  gone  through  the  hiba  nama  marked  as  Ex.B.20  and  I  find 

absolutely no whisper about the oral gift.  The relevant portion of the hiba nama reads as 

follows:

@eP vd;Dila rnfhjuBft[k;. cd; bgahpy; vdf;F 
,Uf;fpw  md;g[k;  ghrj;ija[k;  Kd;dpl;Lk;  eP  vd;id 
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rtuT&iz bra;J tUtij Kd;dpl;Lk;. ehd; Rakha; 
fpiuak; th';fp rh;t Rje;jpu ghj;jpakha; cgnahfpj;J 
tUfpw  U:/49.000-?  Kjpg;g[s;s  moapy;  fz;l 
brhj;Jf;fis  ,jd;  K:yk;  ckf;F  ehd;  jhBkhf 
bfhLj;J  Rthjpdj;ija[k;  ,e;j  epkplnk  xg;g[tpj;J 
tpl;lgoahy; moapy; fz;l brhj;Jf;fis ,d;W Kjy; 
ep  cd;  ,c&;lk;  nghy;  jhBjp  tpdpnahf 
tpw;fpiua';fSf;F  nahf;fpakha;  rh;t  Rje;jpu 
ghj;jpakha; Mz;L mDgtpj;Jf;bfhs;thahft[k;

 thp  hp$p!;jiu  cd;  bgaUf;F  khw;w  kDt[k; 
bfhLj;jpUf;fpnwd;/

moapy;  fz;l  brhj;Jf;fis  bghUj;J  vt;tpj 
tpy;y';f  tptfhuk;  bra;atpy;iy  vd;W  cWjp 
TWfpnwd;/@

23. Therefore the contention of the defendant that there was an oral gift and the 

same was confirmed by the above hiba nama is not true.  In Mohammedan law a gift need 

not be in writing and this is acknowledged by Section 129 of the Transfer of Property Act 

which states that nothing in Section 123 will affect a Mohammed gift.  But according to 

Mohammedan law 3 essential requirements have to be satisfied for the validity of a gift 

(ie.)  1.deed of  gift  by donor;  2.acceptance of  gift;  and 3.delivery of  possession.   The 

learned counsel for the appellants contended that the three ingredients of a valid Hiba are 

not proved in the present case.  Before going into the facts it would be relevant to refer to 

the Judgment of the Hon'ble Supreme Court and the Division Bench Judgment of our 

High Court relied on by the counsel for the appellant.  The Hon'ble Supreme Court in 

2011(6) MLJ 309 held as follows:

“In Mahboob Sahab v. Syed Ismail and Others AIR 1995 SC  

1205: (1995) 3 SCC 693, this Court referred to the PRINCIPLES OF  
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MAHOMEDAN LAW by MULLA, 19th Edition and in paragraph 5 

(pp.696-697)  noticed  the  legal  position,  in  relation  to  a  gift  by  

Muslim incorporated therein, thus:

“5. under Section 147 of  the Principles of  PRINCIPLES OF 

MAHOMEDAN LAW by MULLA, 19th Edn., edited by Chief Justice  

M.HIDAYATHULLAH, envisages that writing is not essential to the  

validity of a gift either of moveable or of immovable property. Section  

148 requires that it is essential to the validity of a gift that the donor  

should divest himself completely of all ownership and dominion over 

the  subject  of  the  gift.  Under  Section  149,  three  essentials  to  the 

validity of the gift should be, (I) a declaration of gift by the donor, (ii)  

acceptance  of  the  gift,  express  or  implied,  by  or  on  behalf  of  the  

donee, and (iii) delivery of possession of the subject of the gift by the  

donor to the donee as mentioned in Section 150. If these conditions  

are  complied  with,  the  gift  is  complete.   Section  150  specifically  

mentions that for a valid gift there should be delivery of possession of  

the  subject  of  the  gift  and  taking  of  possession  of  the  gift  by  the  

donee, actually or constructively.”

So also Division Bench of this Court reiterated the same legal principles on the essential 

elements of hiba in 2023(1) LW 705.

24.In the facts of the case, it is to be seen if the said ingredients are satisfied.  The 

third defendant in his written statement refers to three witnesses, but, none of the said 

witnesses has been examined and further, as noted above even the date and time of the 

hiba are not given. There is absolutely no evidence except the self serving evidence of the 

third defendant to show the declaration of gift by donor, the acceptance of the same by 
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donee and delivery of possession.  The oral evidence of D.W.1 with particular reference to 

possession is as follows: 

@3k;gpujpthjp rhd;whtzk; 20?y; thp hp$p!;lh; khw;w 

kZt[k; bfhLj;J ,Uf;fpnwhd; vd;W fz;L ,Uf;fpwJ/ 

1tJ ,yf;f brhj;Jf;Fk;.  4tJ ,yf;f brhj;Jf;Fk; 

thp gjpt[ ,d;W tiu k!;jhd; mk;khs; bgahpy; ,Ue;J 

tUfpwJ vd;W brhd;dhy; jtW/ ahh;  bgahpy;  ,d;W 

tiu thp gjpt[ ,Ue;j tUfpwJ vd;gjw;F gl;lhnth. 

Thp tpjpg;g[  hp$p!;l;iu jhf;fy; bra;atpy;iy/ 10/02/86 

Kd;dhy;  jhdbrl;oy;bkz;l;  gw;wp  ngrp  brhj;ij 

bgw;Wf;bfhz;nld;/  3k;gpujpthjp  rhd;whtzk;  20?y; 

Vw;fdnt  ngrp  brhj;ij  bfhz;nljhf  bGjtpy;iy/ 

3k;gpujpthjp jug;g[ rhd;whtdk; 20?y; Rthjpdj;jpy; ,e;j 

epkplnk Xg;g[tpj;jgoahy;  vd;W fz;L ,Ug;gJ jtW/ 

lhf;lh;  fhkhU!;rkhd;  v';fSila  Flk;g  kUj;Jth; 

Mthh;/  v';fSila vy;yh gj;jpu';fspYk; mth; rhl;rp 

ifbahg;gk;  nghl;Ls;shh;  vd;W  brhd;dhy;  rhpjhd;/ 

k!;jhd;  mk;khSf;F  ifbaGj;J  nghl  kl;Lk;  jhd; 

bjhpa[k;  3k;gpujpthjp  rhd;whtzk;  20?y;  fz;L  cs;s 

thrf';fs;  ahh;  brhd;dhh;  vd;W  vdf;F 

hgfk; ,y;iy/ k!;jhd; mk;khs; 1987?y; ,we;J nghdhh; 

Mdhy;  ve;j njjp  vd;W vdf;F bjhpahJ/ k!;jhd; 

mk;khs;  ,we;J  nghd  ,wg;g[  rhd;wpjH;  jhf;fy; 

bra;J ,Uf;fpwndh vd;W  hgfk; ,y;iy/ 3k;gpujpthjp 

jug;g[  rhd;whtzk;  vz;.  20?y;  gj;jpu  !;nlk;g[fis 

lhf;lh;/fhkhU:yhy;rhkd;  th';fp  te;jhh;/  vdf;F lhf;lh; 

fhkhU:yhy;rhkd;  v';fsJ  FLk;g  ez;gh;MdjhYk;. 

tpguk;  cs;sth;  vd;gjhy;  mtiu  gj;jpuk;  th';f 

brhd;ndd;/  3k;gpujpthjp  jug;g[  rhz;qhtzk;  vz;/20?y; 
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ahh; jl;lr;R bra;jhh; vd;gJ Fwpg;gpl;ltpy;iy/ vt;tst[ 

U:gha;f;F  gj;jpuk;  th';f  ntz;Lk;  vd;gJk;  vdf;F 

bjhpahJ/ 3k;gpujpthjp  jug;g[  rhd;whtzk;  20?y;.  1997 

gpd;g[  jhDk; lhf;lh; rhkDk; nrh;j;J jahhpj;J vd;W 

brhd;dhy; rhpay;y/ 3k;gpujpthjp jug;g[ rhd;whtzk; 20I 

jtpu  kw;w  Mtz';fis  k!;jhd;  mk;khs;  mth;fs; 

gjpt[  bra;ag;gl;l  gj;jpuk;  Mf  bfhLj;J  cs;shhy; 

vd;W brhd;dhy; rhp/////@”””

From the above evidence of D.W.1, it is clear as noonday that there is absolutely no 

evidence on the vital ingredients of Hiba. 

25. In the light of law and the facts of the case issue No.3 is answered against the 

respondents.

ISSUE NO.2:

26. On the issue of nonjoinder of necessary parties the trial Court merely stated that 

inspite of specific plea being taken the plaintiff did not take steps to implead the purchaser 

of item 2. It is seen from the written statement of the thirteenth defendant that, though the 

thirteenth defendant had taken up the plea of nonjoinder of necessary party, the particulars 

of  the purchasers  of  item 2  from Masthanammal are  not  given.   It  is  the case of  the 

plaintiffs  that  the  purchasers  of  item 2  of  the  property  are  none  other  than  the  third 

defendant's own sons.  It is further seen that the plaintiffs objected to the marking of Ex.B.

30 to Ex.B.32, which are the xerox copies of the sale deeds said to have been executed in 
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favour of the third defendant's sons.  The marking of the said documents was objected to 

and the same was marked subject to objection.  

27. According to the plaintiffs Ex.B.30 to Ex.B.32 were inadmissible in evidence, 

as only xerox copies of the same were filed and that too without making out a case for 

receipt of secondary evidence.  It is not known as to why the defendant did not produce 

the original sale deeds, when the purchasers were his own sons. The defendant has not 

given any plausible explanation for not marking the original documents. The plea of non-

joinder of necessary parties is based on Exs.B.30 to Ex.B.32. The trial Court even without 

considering  the  admissibility  of  the  documents  dismissed  the  suit  for  non-joinder  of 

necessary  parties.  It  is  clear  from the  facts  that  the  foundation  for  the  admission  of 

secondary evidence has not been laid and hence the Ex.B30 to Ex.B32 relied on by the 

defendants cannot be accepted in evidence.  The Hon'ble Supreme Court in its Judgment 

in the case of  R.V.E.Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P.Temple  

reported  in  2004  (1)  Law  weekly  728  has  gone  into  distinction  of  objections  to 

admissibility  of  a  documents  on  the  ground  of  document  itself  being  inadmissible  in 

evidence and mode of proof of the document.  The Hon'ble Supreme Court has clearly 

held that when the objection is taken as to the admissibility of the document, the same can 

be raised at any stage of the proceedings, but if the objection is taken to the mode of 

proof, then the same can be taken at the time of marking of the document.  The Hon'ble 

Supreme Court held as follows:

“20. Ordinarily an objection to the admissibility  of  evidence 
should  be  taken  when  it  is  tendered  and  not  subsequently.  The  
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objections  as  to  admissibility  of  documents  in  evidence  may  be 
classified into two classes:- (i) an objection that the document which 
is  sought  to  be  proved  is  itself  inadmissible in  evidence;  and  (ii)  
where  the  objection  does  not  dispute  the  admissibility  of  the 
document  in  evidence  but  is  directed  towards  the  mode  of  proof 
alleging the same to  be irregular  or insufficient.  In  the first  case,  
merely  because  a document  has  been marked as  “an exhibit”,  an  
objection as to its admissibility is not excluded and is available to be  
raised even at a later stage or even in appeal or revision. In tlie latter 
case, the objection should be taken before the evidence is tendered  
and once the document has been admitted in evidence and marked as  
an  exhibit  the  objection  that  it  should  not  have  been  admitted  in  
evidence  or  that  the  mode  adopted  for  proving  the  document  is  
irregular cannot be allowed to be raised at any stage subsequent to  
the marking of the document as an exhibit......”

28.It  is  therefore seen  that  plea of  inadmissibility  of  the document  is  valid  and 

therefore, Ex.B.30 to Ex.B.32 are held to be inadmissible in evidence and cannot form the 

basis for the plea of nonjoinder of necessary parties. Therefore, the finding of the lower 

Court that the suit is bad for nonjoinder of necessary parties is unsustainable and the same 

is set-aside and issue No.2 is found in favour of the appellants. 

29.I therefore find on issue Nos.1 and 4 that the appellants are entitled to 6/20 share 

in Item 1 of the suit property and 6/10 share in Items 2 to 4 of the suit properties.  For all 

the above reasons, I am of the view that the Judgment and Decree of the Trial Court is 

unsustainable, therefore the same is set aside.  

30.In view of all the above discussions, the appeal is accordingly allowed. There 

shall be no order as to costs. Consequently, connected miscellaneous petition is closed. 
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1.The Additional District Court (Fast Track Court No.2), 
   Madurai.

2.The Section Officer, V.R.Section,
   Madurai Bench of Madras High Court.
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