A.S.(MD).Nos.262 of 2009, 142 of 2014 & P

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Judgment Reserved on : 12.06.2023
Judgement Delivered on: 17.08.2023
CORAM
THE HONOURABLE MRS.JUSTICE N.MALA
A.S.(MD).Nos.262 of 2009, 142 of 2014 & 5 of 2011

and M.P(MD).No.2 of 2013, CMP.No0.10130 of 2017 and
C.R.P.(MD).No.2022 of 2017

A.S.(MD)No.262 of 2009

S.K.Mohammed Kasim
S/o Late S.Khader Ibrahim Rowther

1. Aysammal

2. 5. K.M.Zakir Hussain

3. 5. K.M.Syed Kader Saleem

4. S.K.M.Sabeer Salik

(Appellants 1 to 4 are the Legal Representatives

of the deceased 1st defendant/appellant) ... Appellants

Vs.

1. S.K.Amirunisha (died)
W /o M.M.Jalaludeen

2. S.K.Sherfudin
S/o Late S.Kadher Ibrahim Rowther

3. S.K.Shabharoon,
W /o Jabbarullah

4. Zahira Syed
W /o Syed Mohammed

https:/iwiyw fnign dekibsids Kalifullah
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S/ o Late Haji Jamal Mohammed

6. J.M.Jawahar Kalifullah
S/ o Late Haji Jamal Mohammed

7. ].M.Raja Kalifullah
S/o Late Haji Jamal Mohammed

8. Jalaludeen,
S/o Dawood Batcha

9. Shathaj,
W /o Sulthan Ibrahim

10. Dilshad Begum
W /o Raj Mohammed

11.Kaleel Rahman,
S/o Jalaludeen

12. Bahar Jan,
W /o Mohammed Mukthar

13. Shameem,
W /o Shaukath Ali

Respondents 8 to 13 are brought on record

as LRs of the deceased 1st respondent vide

court order dated 21.09.2022 made in

CMP(MD)No0.8507 of 2022 in

A.S.(MD)No.262 of 2009 ... Respondents

First Appeal filed under Section 96 read with Order XLI Rule I of CPC
against the judgement and decree dated 10.09.2008 in O.S5.No.4 of 2004 on the file
of Additional District Court (Fast Track Court-1I) Tiruchirapalli.

For Appellants : Mr.K.Prabhakar
For Respondents : R-1 Died
https://lwww.mhc.tn.gov.in/judis Mr.M.Palani fOI' R-2
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RR 3 to 7 No appearance
Mr.J.Anand Kumar for RR 8 to 13

A.S.(MD)No.142 of 2009

1. S. K.Ameerunnissa (died)
W /o0 S.M.M.D.Jalaludeen

2. Jalaludeen
S/o Dawood Batcha

3. Shathaj,
W /o Sulthan Ibrahim

4. H.Dilshad Begum,
W /o Raj Mohammed

5. Kaleel Rahman,
S/o Jalaludeen

6. Bahar Jan,
W /o Mohammed Mukthar

7. Shameem
W /o Shaukath Ali
Appellants 2 to 7 are brought on record as
LRs of the deceased sole appellant vide Court
Order dated 21.09.2002 made in
CMP.(MD).No.8503 of 2022 in
A.S.(MD).No.142 of 2014 ... Appellants
Vs.
S.K.Mohammed Kasim (died)

1. S.K.Sherfudin
S/o Late S.Kadher Irahim Rowther

S.K.Noorjahan @ Kannammal (died)
hitps:iwg SIS Bifoon
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S/ o Jabbarullah
Haji P.K.Jamal Mohammed (died)

3. Zhira Syed
W /o Syed Mohammed

4. J.M.Akbar Kalifullah
S/o Late Haji Jamal Mohammed

5. M.].Jawahar Kalifullah,
S/o Late Haji Jamal Mohammed

6. ].M.Raja Kalifullah,
S/ o Late Haji Jamal Mohammed ...Respondents 1 to 6/
Defendants 2,4,
6to9
7. Aysammal,
W/o0 S. K. Mohammed Kasim

8. 5. K.M.Zahir Hussain,
S/0 S.K.Mohammed Kasim

9. 5. K.M.Syed Kader Saleem,
S/0 S.K.Mohammed Kasim

10. S.K.M.Sabeer Salia,
S/o0 S.K.Mohammed Kasim ... Respondents/LRs of
1st defendant
First Appeal filed under Section 96 of C.P.C. to modify the judgment and
decree passed in O.S5.No.4 of 2004 dated 10.09.2008 on the file of the Additional

District Court/ Fast Track court No.ll, Tiruchirappalli.

For Appellants : Mr.J.S.Anand Kumar
For Respondents : Mr.M.Palani for R-1
RR 2 to 6 - No appearance
https://lwww.mhc.tn.gov.in/judis R-7 d1ed
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Mr.K.Prabhakar for RR 8 to 10

A.S.(MD)No.5 of 2011

S.K.Sharfudin ... Appellant/2nd
Defendant
Vs.

1. S. K.Ameerunnisa (died)
W /o0 S.M.M.Jalaludeen

2. S.K.Sabiroon
Wo Jafarulla

3. Shahira Syed
W /o Syed Mohammed

4. J.M.Akbar Kalifullah
S/o Late Hajee P.K.Jamal Mohamed

5. J.Jawahar Kalifullah
S/o Late Hajee P.K.Jamal Mohamed

6. J.Raja Kalifulla,
S/ o Late Hajee P.K.Jamal Mohamed ... Respondents/
Defendants 4 & 6 to 9

7. Aisma ammal
W /o Late Mohamed Kasim

8. Zakir Hussain
S/o Late Mohamed Kasim

9. Syed Kadar Saleem
S/o Late Mohamed Kasim

10. Sabir Salik,
S/o Late Mohamed Kasim ... Respondents/ LRs of

https://lwww.mhc.tn.gov.in/judis 1St defendant
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11. Jalaludeen,
S/o Dawood Batcha

12. Shathaj,
W /o Sulthan Ibrahim

13. Dhilshad Begum
W /o Raj Mohammed

14. Kaleel Rahman
S/o Jalaludeen

15. Bahar Jan
W /o Mohammed Mukthar

16. Shameem,
W /o Shaukath Ali

Respondents 11 to 16 are brought on record

as LRs of the deceased 1st respondent vide

Court Order dated 10.10.2022 made in

CMP(MD).No.9388/2022 in

A.S.(MD)No.5 of 2011 ... Respondents

First Appeal filed under Section 96 of C.P.C. against the Judgment and
decree passed in O.S.No.4 of 2004 dated 10.09.2008 on the file of the Additional
District Court/ Fast Track Court No.II, Tiruchirappalli.

For Appellants : Mr.M.Palani

For Respondents : Mr.K.Prabhakar for R8 to R10

Mr.J.Anandkumar for R11 to R16
R2 to R6 - No appearance
R1 Died

C.R.P.(MD)No.2022 of 2017

https://lwww.mhc.tn.gov.in/judis
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1. S.K.Sherfuddin
S/o Kadar Ibrahim Rawther

2. M.A.M. Service,
represented by its Partner,
S.K.Sherfuddin
S/o Kadar Ibrahim Rawther,
No.39, Sathyamurthy Road,
Trichirapalli.

3. S.K.Roadways,
represented by its Partner,
S.K.Sherfuddin,
S/o Kadar Ibrahim Rawther,
No.91, Heber Road,
Tiruchirappalli. ... Petitioners

Vs.

1. Ayesha Amma,
W /o Late S.K.Mohamed Kasim

2. Zakir Hussain,
S/o Late S.K.Mohamed Kasim

3. Syed Kadar Saleem,
S/o Late.S.K.Mohamed Kasim

4. Sabir Salik,
S/o Late S.K.Mohamed Kasim

5. Hafiz motor Transports
No.39, Sathyamurthy road,
Tiruchirappalli.

6. Al Hafiz Motor Transports,
No.39, Sathyamurthy road,
Tiruchirappalli.

7.S5.K.Ameerunisha(died),
PSP SR Jalad din
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8. Jalaludeen,
S/o Dawood Batcha

9. Shathaj,
W /o Sulthan Ibrahim

10. Dhilshad Begum,
W /o Raj Mohammed

11. Kaleel Rahman
S/o Jalaludeen

12. Bahar Jan,
W /o Mohammed Mukthar

13. Shameem,
W /o Shaukath Ali

Respondents 8 to 13 are brought on record

as LRs of the deceased 7th respondent

vide court Order dated 10.10.2022

made in CM.P(MD)No0.9401 of 2022

in CRP(MD)No0.2022 of 2017 ... Respondents

Civil Revision Petition filed under Article 227 of the Constitution of India to set
aside the fair and decreetal order dated 13.07.2017 made in I.A.No.11 of 2017 in
0.5.No.116 of 2012 on the file of the Sessions Judge, Mahila Court, Tiruchirappali.

For Petitioners : Mr.A.Arumugam
for Ajmal Associates

For Respondents : Mr.K.Prabhakar for RR 1 to 4
RR 5 and 6 - No appearance R7- Died
Mr.J.AnandKumar for RR 8 to 13
COMMON JUDGMENT

https://lwww.mhc.tn.gov.in/judis
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A.8.(MD).Nos.262 of 2009, 142 of 2014 &

The plaintiff has filed the appeal in A.S.MD.No.142 of 2014, challenging tﬂe
Judgment and Decree of the Trial Court declining the relief of partition, as regards
some of the suit schedule properties.

2.The first defendant in the suit has filed the above A.S.M.D.No.262 of 2009
against the Judgment and decree of the trial Court decreeing the suit in favour of
the plaintiff in respect of some of the suit schedule properties and accounting by
the first defendant for the properties in his possession. The second defendant has
filed the appeal in A.S.M.D.No.5 of 2011 challenging the Judgment and Decree as
regards some items of suit schedule properties standing in the name of the first

defendant which were held to be his self acquisitions.

3.All the three appeals arise out of one and the same Judgment in O.S.No.4
of 2004 dated 10.09.2008, hence the same are disposed of by this common

Judgment.

4.This Court vide order dated 30.07.2022 tagged the CRP along with the

above appeals, hence the CRP is taken up along with the appeals.

5.The facts in brief giving rise to the above appeals are as follows:
The plaintiff in the suit and the defendants 1 to 4 and one Avabi are the

hups/MAVETIYFER - ¥f9ne Kadher Ibrahim Rowther and Salia Bibi. The said Kadher
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Ibrahim Rowther was a renowned business man in Trichy, who earned immense
wealth and acquired various properties scheduled to the plaint. The said Kadher
Ibrahim Rowther died intestate on 10.03.1967 and his wife Saliba Bibi also died
intestate on 06.05.1968. One of the sisters of the plaintiff by name Avabi filed a
suit in O.S.No.777 of 1971 on the file of the Sub Court, Tiruchirappalli for partition
of her 1/8™ share in the suit properties against the plaintiff and the defendants 1

to 4.

6.1t is stated by the plaintiff that on the intervention of the mediators and the
well-wishers of the family a compromise was arrived at and the properties
described in Schedule L to this plaint were allotted to Avabi. The said Avabi
executed a release deed dated 10.12.1974 in favour of the plaintiff and the
defendants 1 to 4 in respect of the remaining properties. It is further stated that
the Schedule L properties were allotted to Avabi only in recognition of her

distinct right in the properties of their father Kadher Ibrahim Rowther.

7.The plaintiff in view of the release executed by Avabi filed the suit for

partition of her 1/7" share in the suit schedule properties as her requests to the
first defendant to divide the suit properties did not bear fruit. Though initially

the suit was filed containing Schedules A to L, after the written statement was
nesIpEEe By tHEthird and fourth defendants, the other properties (i.e.) Schedules M to
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X were added vide IA.No.511 of 1991 dated 13.08.2002. The third defendant died
on 17.07.1999 and the defendants 5 to 9 were impleaded as her legal heirs vide

order in .A.N0.799 of 1999 dated 11.07.2003.

8.The gist of the first defendant and the second defendant's case on the other
hand was that the property in Item 1 of A schedule consisting of 44 shops were
the absolute properties of their mother Salia Bibi, she having received the same
under a settlement from her husband Khader Ibrahim Rowther in 1958. It was
stated that Salia Bibi in turn orally gifted the properties to the defendants 1 and 2
as early in 1965. The properties were delivered to the defendants and they were
in possession and enjoyment of the same ever since the oral gift in their favour. It
was further stated that the item No.3 of A schedule was also gifted by their father
to their mother who in turn orally gifted the same to the defendants 1 and 2. As
regards the other properties, the first defendant claimed exclusive right on a plea
of ouster and self acquisition. The second defendant claimed exclusive right to
certain items of properties (i.e.) schedules M to Q. M schedule was claimed to be
exclusive property of the second defendant with third parties as partners. N
schedule was claimed to be the property of the partnership firm of his wife with
third parties. O schedule property was stated to be the separate property of his
wife, P schedule was claimed to belong equally to himself and his wife and Q

nesIRVHEAUIR Piperty was stated to belong exclusively to his wife.
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9.The defendants 3 to 4 sailed with the plaintiff and stated that they were

entitled to 1/7™ share in the entire suit schedule properties.

10.Before the Trial Court, the plaintiff examined herself as PW1, defendants
1 and 2 examined themselves as DW1 and DW2. The plaintiff marked Ex.Al to

Ex.A16 and the defendants marked Ex.B1 to Ex.B76.

11.The Trial Court on the basis of the pleadings and on the evidence placed
on record framed the following issues:

l.emaunr  QEndgHissen @mbg  Curel  &STHT  @QUITSD
FTHIIYSE UTSHSHlwiulL s’

2.1,2 Ly &leum &) w6 6T IflemL 2 EILI6U & BT 60
usmwmsSSOuLL 2 Mepwn  GubsTenmisarm’

Jaunslég 40,000/ yurs  6aridmEsawl  Gumm s s
CF eOCuar’ Uy QFsds Couaw(hior’

4.1 Urslursd saud &ML SLemolulLeugr’

S.umsl Qumd Hyw uUTsHlD JOH@IL 2 LT’

6.Goumy er6sienm  LM&myLD?

12.The trial Court on an assessment of the oral and documentary evidence
on record and on the basis of Ex.A6 and the confirmation deed, decreed the

plaintiff's 1/7™ share in respect of 1* and 3™ items in A Schedule, 1* and 3™ items

https://lwww.mbhc.tn.gov.infjudjs . . . .
in B schedule, 2™ and 3™ items in C schedule, G schedule, 2™ item in J schedule,
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A.S.(MD).Nos.262 of 2009, 142 of 2014 & 5\ Ty

1% to 6™ items in R schedule and 4™ Item in V Schedule. The Trial Court furthér
directed the second defendant to render accounts from 10.03.1967 with respect to
2" and 3™ items of B schedule properties and 6™ item of R schedule properties
and also directed the first defendant to render accounts for the remaining
properties from 10.03.1967. The mesne profits were left to be determined as per
Order 20 Rule 12 of C.P.C. Aggrieved by the judgment and decree of the trial

Court, the plaintiff and the defendants 1 and 2 have preferred the above appeals.

13.At the time of arguments it was conceded by all the learned counsels
appearing for the parties in the appeals that the main challenge in the appeals was
to the interpretation of Ex.A6, a registered release deed executed by Avabi in
favour of the plaintiff and the defendants 1 to 4 and the unregistered confirmation
deed. All the appellants have questioned Ex.A6 in one manner or the other and
therefore the consensus is that the interpretation of Ex.A6 will settle the rights of
the parties in the appeal. But as the appellant's referred to certain other matters

also in the written arguments they are also considered.

14.1 have heard the learned counsels and I have perused the records. The
point for determination in the appeal is as follows:
1.Whether the trial Court was right in relying solely on Ex.A6
https:/lwww.mhe.tngov-@partially decreeing the suit in favour of the plaintiff.
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2.Whether the HIBA set up by the defendants 1 and 2 is proved
or not?

3.Whether the exclusive title to the suit properties claimed by
the first defendant on the plea of ouster is sustainable?

4.Whether oral partition set up by the second defendant is

proved or not?

15.The plaintiff and the defendants 1 to 4 and one Avabi are the children of
S.Khader Ibrahim Rowther and Salia Bibi. Khader Ibrahim Rowther was a
reknowned business man at Tiruchirappalli. He was doing several businesses
and earned a lot of wealth. According to the plaintiff the suit schedule properties
were acquired by Khader Ibrahim Rowther from his own earnings. Khader
Ibrahim Rowther died intestate on 10.03.1967 and his wife Salia Bibi died intestate
on 06.05.1968. The first defendant as the eldest male member of the family was in
management of all the properties of Khader Ibrahim Rowther. While so one of
the sisters of the plaintiff viz., Avabi filed a suit in O.5.No.777 of 1971 for partition
of her 1/8™ share in the properties of her parents viz., Khader Ibrahim Rowther

and Salia Bibi against the plaintiff and the defendants in this suit.

16.According to the plaintiff, a compromise was arrived at on the
hitpsmppteieetididsof mediators and well-wishers of the family and the suit L Schedule
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property was allotted to Avabi, who in turn executed the release deed dated
10.12.1974, releasing her rights in respect of the other items of properties in favour
of the other co-sharers viz., the plaintiff and the defendants 1 to 4. It is the
plaintiff's case that the L Schedule properties were allotted to Avabi only in

recognition of her distinct right in the properties of Khader Ibrahim Rowther.

17.1t is the case of the defendants 1 and 2 that the 1* item of A schedule
properties consisting of 44 shops were the absolute properties of their mother
Salia Bibi under the settlement deed of Khader Ibrahim Rowther. According to
the defendants 1 and 2 their mother Salia Bibi orally gifted item No.1 of A
schedule to them and ever since the gift they were in absolute possession and
enjoyment of the same in exclusion of the other co-sharers. The defendants 1 and
2 further stated that item No.2 of the A schedule was gifted by their father to their
mother Salia Bibi and she in turn orally gifted the same to the defendants and
ever since the said oral gift they had been in absolute possession and enjoyment
of the same. As regards the other items of the properties, the first defendant
pleaded that he had purchased some of the suit properties out of his own earning

and for the remaining properties he claimed exclusive title by ouster.

18.The second defendant claimed that suit schedules M, N, O to Q were the
s I ETESIVE P perties of himself and his wife. As regards properties standing in
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the name of the first defendant the second defendant claimed a share stating that
they belonged to the family as they were purchased in the name of the first
defendant who was managing the family properties. The defendants 3 & 4 sailed
with the plaintiff and they also claimed their 1/7" share in the entire suit

properties.

POINT NO.1:

19.The Trial Court solely relied on Ex.A6 to decree the plaintiff's suit for
partition with respect to some of the suit scheduled properties. The appellants
therefore now question Ex.A6 in their own way. In the suit the plaintiff relied on
Ex.A6 to support her case that Ex.A6 was executed recognising the distinct rights
of one of the daughters to the suit properties and therefore the defendants 1 and 2
could not deny the plaintiff her 1/7" share in the suit properties. In other words
the plaintiff relied on Ex.A6 to establish that the plaintiff as well as the defendants

3 and 4 were entitled to a share in the suit properties.

20.In the appeal the plaintiff assails Ex.A6. According to the plaintiff the

recitals in Ex.A6 do not bind the other co-sharers as they were not signatories to
Ex.A6. The plaintiff's further contention is that the recitals in the release deed
would bind only the releasor and therefore the trial Court ought not to have made

htips /BTG, 9tHE Basis for declining relief to the plaintiff with respect to some of the
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items of the suit properties. The plaintiff's further case is that the confirmation
document attached to Ex.A6 is a mere acknowledgment of giving the 'L' Schedule

property and the amount referred to therein to the sister viz. Avabi.

21.The first defendant in his written statement stated that Ex.A6 was not
executed in recognition of the distinct right of the daughters. Now the first
defendant states that Ex.A6 coupled with the confirmation deed is binding on all
the parties. The recitals in Ex.A6 along with the Confirmation Deed, according to
the first defendant are binding on all the parties to the Release Deed and
Confirmation Deed. The first defendant further states that the recitals in Ex.A6
support his contention that items 1 and 3 of 'A' schedule were orally gifted to the
defendants 1 and 2 by their mother, Salia Bibi. The first defendant further relies
on Ex.A6 to contend that it was admitted by all parties that the properties
standing in the name of the individuals belonged to them. In substance, first
defendant relies on Ex.A6 and the Confirmation Deed and states that the other co-

sharers are bound by it and are estopped from assailing it.

22.The second defendant assails Ex.A6 stating that the parties did not derive

title to the property under Ex.A6 and that the trial Court erred in relying on Ex.A6

to decree the suit. The second defendant in the written arguments confined the
nesIUHETTEHBES the trial Court judgment and decree to the properties decreed in
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favour of the first defendant as his self acquisitions on the basis of Ex.A6.

23.The above being the stand of the appellants, it is to be seen if the trial
Court erred in making Ex.A6, the basis of the judgment. Before dealing with
Ex.A6 and the Confirmation Deed, the relevant portions of the Release Deed are

extracted hereunder for better appreciation.

"Bl TSTLIST  STVSSIDG iy, et saylo
ST SHGILTo0T  FLLASwmr — urs 2 Moy GBS
FOYSBNIBISHDN B Y6DL BB B 66, @i feyi
LIDUGSNIY — &lsv SIS BUSHSGaT LD &NMEYLD,
BBSHE COUMLITHBERL FHULGB Bl &HIOUSBIN YBSHT
2 Gierauisal  STEOGSVN(BDILY — LITSSNUIT — LITSHNIEISDATUILD
VU GFNSHIS&arlsal  Blswsvemmsnwis  LILTaNS G0
UEFSIBm  SHS G/  SHallf HeorFmarlor Lot CFuS
0% BMAVBI0  Lig......

B GTEVGEVI(BLD  LOGSTTITFNITBOYL  FLOMSBTGTLON YLD
RI56U(15 5 G) BT (15 T &6VIb L/ WIT (6001 U/ BT 001 (h B 8YILD
BILBSUpLD  @QEOsVTiosy @plgsy GIFUIS 6107 (pUp  FLONS S st
CLIFD, @231 S&lor  GLIILD 610T  FwLSBNUL 6o  QBaTipulls)
SO QUTFSHLILILE BT 67607  LOGTLILFUOTGT LTl f](h 606V
TUBI%  CIBNHh&S (ol UBSNS [ SV 5 Sl
BIBEIGAT WAL  STHIS  GIeMsiig (1555 BI)T &N,

B0 WASTLIST %S 5HS LTSS L pAOTE
“&M QLS TGS FLLUUY Bl &S GCalmiigls LigT
UTSESIDGUW  SIBEE])  FLU-Cloullsy G psyaiar &L ujib,
DIBEF]  STYSBN.  YBISATE [ STnSSlyaiar  ywsi

htips wwwmhe.ngov MRSV EF  FRCAU  BlsVupLh.  CIFTS SIS  Qsnaisar  2ysisrlufsy
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&.32.000/- (BLITU D011 B 097 (4 uigin)
Cn&SSsnsay, Qsarpullsd o 623U CFISS alugd sl
BN (HhaTT  CIFNSSHISHMM BTGNS CISHT0T(H LTSS
DCUDGHBaT  PITwaly  YSTS  QSarpulls) S L]
Cloguuysy  GlFnSH&Hsemar | s S GvSBILL 2 Eig%ar
TRHCONBESL Q& allh sy Fr&ar (psvih  GarbGsaiar
STSOSUT LIS  LTSWan&uh allhHenev release and relinquishment
ClFU S/ UYL il L Ligunrsv Bsaripulls
ANUMSSUUL haisn 6  Cl2gpuyelish Sl GIFNSD SIS B
5 B] i, OIS 5% B S0, Lommpersn LITEI %
Y & 6y L 60, LT &L o, &L06)LsaT] G226, &L_6o7
LS BWEIGE, LTG0 (h BT U GOl  IB)sYsoUBa LML
Blo TSTNSTSS@SSL  UTSSWOLILL — FEV Y FULD
CF1SHSEEHBSSL.  YFUT — CFTSHESHBEHSL  HEISET
26(Ib 10 01" (b 1D FL L1111y LI L4 soor LTS BN 605
2 DL UWATSHCmaty L mE  CFUS  QSaifpivis  TUpSIS%
CIBI(h & HIAL GL 0. Blh orSTNSTalE  C)FT SIS Hare0
aflh H60  @QeVswsv  STRIMIIL  Calgy TCHYL QB s
A hl Gurds Ulsieri GISMw  UBSIL YewubEsls [ 1psHsv
S CvSsIUL  SHBIGNT WIBSESL LTI LTSS 6HosH Lo
<UDV 67601 (S L0, o 61 UG & @ S L0 6T 61/)%
LTS SNIBISaT  QOsmrsvCluainl 2 m&] & ayHleme.

,,,,,, Gty 2-mIGMY Sl L Guwrgin L (kL

Clwmain BAVBTCaLY “SHor Apsvio STMLIL (h aFer
CEFNS 5% % HS GLoMLIg BAVSIGaUL LIl 2 1w
2_Mleniowmanii &G er FH6V LIT W6 & U601 LI6UIT S5 Gl 60T [y L0,

GupLy — CEFTSSHE&HM  TRSGL,  gor UGS SHSL
TS UTSSNIpLh, WPt GISTLTEFuidledsmsy  sTatpyth  QUBS
FNEF  (povid 2 M%) & Q%6 .

https://www.mhe.tn.gov.injudis BBV @w‘ﬁmﬁvmw g/@gﬂf]j@ @5@7 Yl uflev
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L Gl2g1pup V)60 afleun B L ELYDTE QuiL
CFnSSISN  GCULDL — SLLLEIGN — LJTSTOTONSYL, B
LIsDIp6DLO OUITUIIB, & 60061 & AITIT S5 6 L) YOI,
YUSFDN QPSS gLy Lup  TSIWTSS]  HLL I,
Ups  UTT&SEaL, — YB%E  FIVamGL. sally  B&I
U &F 8,56V Qw10 &l LLmsni &atlst
YDLIUSBD  QBLLSTNG  Yaismar &I GFUw
Apla Wi S SeyLn gLl o grins gl ClFU S/ 156V
issiisy)  BLLL  UESIBAT  CIFUISVVVTSE YDV
UTL NG Bl BHISTDHBUTEND — @WBSAIBL  YoU6IL U
CIFIT S &) % B s U1K 6DLULI 2y o007 Lierremren &er
Yayualliusns Gl arnGsar  HbhSHEMOY QKBS
Coumd(h Gty YyaunsyLsi  @NBBSDOWTEIDL  SHESTEV
FL'L BIBaT o oL, 0BT BB 609607 617 wreyth
CEFNS B SEHEHG VI  CIBM(h SSHBH USTE  QVsVIS ST

CI&FI S H) & HsmanLl,....

24.The recitals in Ex.A6 bring out that after elaborate discussions and
deliberations in the presence of mediators all the parties agreed voluntarily to the
release. Therefore, the release deed was executed in recognition of the rights of
the parties as heirs of Khader Ibrahim Rowther. The plaintiff relies on Ex.A6 to
support her plea that the brothers in recognition of the distinct right of the
daughters got the Release Deed from Avabi. The plaintiff states that though the
release deed is valid, the recitals therein do not bind her. The plaintiff further

states that as Avabi was the executor of the document, the recitals bind her only

https://lwww.mhc.tn.gov.in/judis

20/32



A.S.(MD).Nos.262 of 2009, 142 of 2014 & P

and not the plaintiff. The plaintiff by filing the suit for partition for 1/7% shal-'e
leaving Avabi has acted upon the Release Deed and the Confirmation Deed.
Once the Release Deed is accepted for determining the share's, the plaintiff cannot
be heard to say that the recitals therein are not binding on her. As a beneficiary
under the Release Deed and having acted upon the same, the plaintiff is estopped
from stating that the recitals are not binding on her. The plaintiff can either
accept the whole document or reject the same totally but she cannot be permitted
to pick and choose those aspects of the document that suit her and reject the

others. In my view the plaintiff cannot approbate and reprobate.

25.Useful reference is made to the Judgments of the Hon'ble Supreme Court

in the case of the Rajasthan State Industrial Development and Investment
Corporation and Another Vs. Diamond and Gem Development Corporation Ltd.,
and another reported in AIR 2013 SC 1241. The Hon'ble Supreme Court in the
said Judgment held that “a party cannot be permitted to “blow hot and cold”,
“fast and loose” or “approbate and reprobate”. Where one party knowingly
accepts the benefits of a contract or conveyance or an order, it is estopped to deny
the validity or binding effect on him of such contract or conveyance or order”.
The Hon'ble Supreme Court in the case of Bhagwat Sharan Vs. Purushottam and
others reported in 2020 (6) SCC 387, held that “the doctrine of election is a facet of
hiesIpERN O BsEEPpel. A party cannot blow hot and blow cold at the same time. Any
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party which takes advantage of any instrument must accept all that is mentioned
in the said document”. Therefore, in my view, the document cannot be dissected

as per the whims and fancy of the plaintiff.

26.In this regard the evidence of the plaintiff on Ex.A6 is pertinent. The
plaintiff in her cross-examination states as follows:

"y  alih Sl LSS TUBIE GBI (h DB
Yalur2_ . Ips  alpsovl  USSNEDS  SHSS
TNSHS QUMY  CBILWIES — CISMUyLL. & SLU
ST DLITL TS ClFWwILIL L ) UL 6T607 L1 T 61 9 % 600607
FCHNISI,  FCHISNEBOT  YewsTUMBL — THHS GBI CLILL.
YBSL UGBS SB0l BBV ST U FIT. .. OUIT. &IT. Y. 06V
FOHULL 2L aTURh SHarlsar  aflugrisar  Goarb&Gs — CSIun,.
UT.FN..0 LSS GFHULL GCLUTS 6Tl Bl 6751 sgyL 6ot
STt @ BBSII, UT. FIT. 2.060  GIFmsvviuLL  afllugmisar

Fnlsmer. "

27.The plaintitf admits that all the brothers and sisters accepted the Release
as a family arrangement and that the recitals are also correct. The plaintiff as a
beneficiary of the document cannot be heard to say that the recitals are not
binding on her. The plaintiff in my view is therefore estopped from contending

that the recitals are not binding on her.

https://lwww.mhc.tn.gov.in/judis
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28.The further contention of the plaintiff that the Confirmation Deed dated
07.04.1975 is only an acknowledgment of giving the property and the amount

mentioned therein is also untenable. The Confirmation Deed is as follows:

"CupLy LSS 28GTLLE  FLNDSHIE GBI GLTLO.
Cumpuy  LUTS2-Menln  afih Hewsv FTFRL  LSBIONHTS BT
07.04.1976-16 C&HSWsv HIw&EEF  Fundavggri 3-60 6p: 923
L 1975 BAVSTCaILNS LSl Blyaiarensuly B

STSOSVIT(IBLD 6T BLOGT SN S  PLILIS GBI GLTLh. "

29.The document acknowledges the payment of Rs.52,000/- as also the
allotment of 'A' Schedule property to Avabi. But the further recital "Gumuig
UsSIT  o9gluy  FUWSHSES  CEHTaGLTN" shows that there is an
acknowledgement of the recitals also and not just the payment and allotment.
The objection of the plaintiff that the Confirmation Deed is unstamped and
unregistered hence not admissible in evidence is liable to be rejected on the short
ground that the said Deed by itself does not create any right, title or interest in the
property as it is only an acknowledgement of the Release executed on 01.04.1975
and registered later on 07.04.1975. It is settled law that a document which itself
does not create or extinguish rights to immovable property above Rs.100/- need
not be stamped and registered. Reference in this regard is made to the Judgments
in the case of Kale Vs. Deputy Director of Consolidation reported in AIR 1976 SC

nitps: /@0 Apc Al ils@kshmipathy & Others Vs. A.M. Chakrapani Reddiar and Others
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reported in AIR 2001 Madras 135 and Korukonda Chalapathi Rao & Another Vs.

Korukonda Annapurna Sampath Kumar in Civil Appeal No(s).6141 of 2021.

30.The second defendant's contention that trial Court ought not to have
relied on Ex.A6 is answered by my finding against the plaintiff on the same issue.
It is relevant to note here that the second defendant admitted the release deed in
his written statement filed on 20.10.1989 and also prayed for passing of
preliminary decree declaring the rights of the parties. Further DW2 in his cross

examination by the first defenant stated as follows:
‘st FCHTSN 2 paunti [, 4, T3& g6 ety U

Al By FN&F@IL UL T &S aflugl TS

ClB M Lo. g6  FNFMESHIV  Sawihaion  allaugmlbar
FNUIT 9T 602 UUINT 67607 1)/ ApUpsOLOUIT S GBI ).
. 61610, 266 7/ 0460 67607 600607 ANF TS S e, b

BN ESH iYLl FILFWSBIY (97560  sTsor
FCHISN 2 paurti eupd! CsrhsHS  allih Ssorsv LSS0
ClFnaiar — FRIGSHIEN — FHSI0T  60iLY T U5 S SB) .
g660 6Tsl  BBLILIGTIN 6Tl 60T 6ToT o S/ of  QUBIESIIT  6Tsol )
alugsHens s FCHISN  GlEFTVAYaiani 61ty afsuyio
TS GBS g6  (pevid  STMSGL Y6V
LTS Biensds 2 k. "

https:aww.mhe.tn.gov gy, 17, 25, 6 apath . (h BV OIS 5/ &% BarT
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CasmhLSHS — QalapsbHlai  SIULITISMISN — BIEISH

RLILI & )BT 007 G LT LD. UT.&T. .0 2 (BaUmsar SIS B0
105 BT SBIT CFUIS LITIIb &/ U 6760 G 6V (1510
T DY & 61 BT w0t GL s

31.In the light of the said discussion the contention of the plaintiff that
recitals in Ex.A6 are not binding on the plaintiff and therefore the trial Court erred
in relying on the same to non-suit the plaintiff for some items of suit properties is
rejected. So also in the light of the categorical admission of the second defendant
that all the sharers accepted the release, the contentions now raised contra to the
above cannot be sustained. Point No.l is answered against the plaintiff and the

second defendant.

POINT NO.2:

32.The first defendant's contention that the recitals in Ex.A6 support his case
that his father was desirous of giving the properties to the male heirs and it
further fortifies his plea of oral gift in his and second defendant's favour, in my
view, is misconceived. The relevant recitals are as follows:
"@WBSUBL YUY CIFTS S BBNN YOI 00T
Lisisman Ha LIS G)L1 so0r QUG BT

B(h BB Brs% Gl (h GlLosaty

https://lwww.mhc.tn.gov.in/judis
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QUNYL 6T @15 SHenUTeyD "

33.The above recitals convey only a desire of the father to give the
properties to the sons. In the absence of any particulars in the pleadings
regarding the date, time, witnesses and the place etc., of the hiba the aforesaid
recitals per se cannot amount to proof of Hiba. It is trite that in Mohammedan
Law, the gift can be oral. But oral Hiba has to be pleaded and proved in a manner
known to law. The pleadings are absolutely bereft of particulars regarding the
three essentials of a valid Hiba like declaration, acceptance and delivery of
possession. Useful reference can be made to the Judgments of the Hon'ble
Supreme Court in the case of Rasheeda Khatoon Vs. Ashiq Ali reported in 2014
(10) SCC 459, wherein it was held as follows:

“17.From the aforesaid discussion of the propositions of law it

is discernible that a gift under the Muhammadan Law can be oral

Qift and nee not be registered; that a written instrument does not,

under all circumstances acquire registration; that to be a valid gift

under the Muhammadan law three essential features, namely (i)

declaration of the gift by the donor, (ii) acceptance of the gift by the

donee expressly or impliedly, and (iii) delivery of possession either

actually or constructively to the donee, are to be satisfied; that solely

https:/iwww.mhc.n.gov.MG@EUSe the writing is contemporaneous of the making of the gift
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deed, it does not warrant registration under Section 17 of the

Registration Act.”
It is not necessary to elaborately deal with this issue as I am of the opinion that in
the absence of basic pleadings, necessary for sustaining the plea of Hiba, the same
deserves to be rejected. It is further pertinent to note that the second defendant
sailed with the first defendant on suit items 1, 2 and 3 of A Schedule properties.
He supported Hiba set up by the first defendant . As I have rejected the plea of
Hiba set up by the first defendant, for the same reasons, the Hiba set up by the
second defendant is also rejected. Hence, point No.2 is decided against the

defendant Nos.1 and 2.

POINT No.3:

34.The contention of the first defendant that he has derived exclusive title to
the properties by ouster is concerned, here again, I am of the view that there is
neither any pleading nor any evidence to support the same. It is settled law that
ouster has to be pleaded and proved. Assuming that the defendant has been in
long and uninterrupted possession ouster cannot be inferred in the absence of

proof of animus to hold hostile title.

35.Reference in this regard is made to the Judgments in the case of Karbali
hitesIWBER Vel Mohd. Sayeed (AIR 1981 SC 77). It was held that “a co-sharer in
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possession of the property would be a constructive trustee on behalf of other co-
sharer who is not in possession and the right of such co-sharer would be deemed
to be protected by the trustee co-sharer”. The Hon'ble Supreme Court in the case
of Mohd. Zain-ul-Abdin Vs. Syed Ahmad Mohiudding (AIR 1990 SC 507), held
that “'Ouster' does not mean actual driving out of the co-sharer from the property.
It will, however, not be complete unless it is coupled with all other ingredients
required to constitute adverse possession. Broadly speaking three elements are
necessary for establishing the plea of ouster in the case of co-owner. They are (i)
declaration of hostile animus (ii) long and uninterrupted possession of the person
pleading ouster and (iii) exercise of right of exclusive ownership openly and to
the knowledge of other co-owner”. In the case of Vidya Devi @ Vidya Vati Vs.
Prem Prakash and others reported in 1995 SCC (4) 496, the Hon'ble Supreme
Court held that “what, however, emerges from a perusal of the pleadings
contained in the written statement filed on behalf of the respondent is that the
plea of adverse possession had not been specifically raised by setting out all the
requisite ingredients which had necessarily to be pleaded in order to constitute
the case of acquisition of title by adverse possession. Unless, the pleadings are
complete and all the necessary ingredients to constitute ouster by adverse
possession are set out in the written statement, the plea relating to the title of the
property in question cannot be said to have been raised”. Absolutely there is no
oS IR TIEREE T ¢his regard. Therefore the plea of ouster set up by the first defendant
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is without merit. Point No.3 is answered against the first defendant.

POINT No.4:

36.1t is noteworthy that till the plaint was amended and schedules M to V
were added, the second defendant did not seriously object to the plaintiff's suit for
partition, rather he also prayed for a preliminary decree to declare the parties
rights. It was only after schedules M to V were added that the second defendant
hotly contested the suit praying for dismissal of the suit in his additional written
statement. It is also to be noted that even in the appeal in the written arguments
of the second defendant he has categorically stated that the appeal is targeted
against the decree declaring the first defendant's exclusive right to certain items of
properties as his self acquisition. It is surprising that in his written statement the
second defendant did not whisper about the oral partition, it was only in the

additional written statement that the oral partition was pleaded.

37.The oral partition set up by the second defendant in his additional

written statement has not been proved by evidence and hence the same is
rejected. It is pertinent to note that in O.S.No0.2637 of 2004 the very said
contention was rejected and confirmed by the Hon'ble Supreme Court in SLP.No.
hipswg T 082U 2012. The trial Court was therefore right in its conclusion that the
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businesses in schedules D, E, M, N did not belong to Khader Ibrahim Rowther

and hence they were matters to be settled interse between D1 and D2.

38.CRP was filed challenging the interim order rejecting the I.A.No.11 of
2017 for stay of the proceedings in O.S.No.116 of 2012 till the disposal of the
appeals. The CRP is dismissed as infructuous as the appeal is itself now disposed

of.

39.1t is seen that the trial Court has given cogent reasons and meticulously
considered all the issues and therefore I see no reason to interfere with the trial
Court's Judgment and decree dated 10.09.2008 in O.S.No.4 of 2004 on the file of
Additional District Court (Fast Track Court-II) Tiruchirapalli, and hence the same
is confirmed. The appeals are hence dismissed. There shall be no order as to

costs. Consequently the connected miscellaneous petitions are closed.

17.08.2023
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