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2.Santhimathi
3.Kamalesh
4.Pathmavathi(died) : Respondents

(Respondents 2 to 4 are brought on

record as LRs of the deceased sole respondent
vide order dated 28.03.2023 made in
C.M.P.(MD)Nos.12806, 12926 and

11946 of 2022

Death of the fourth respondent is recorded

and the respondents 2 and 3 who are already

on record are recorded as LRs of the
deceased R.4)

PRAYER:- Appeal Suit filed under Section 96 of the Code of Civil
Procedure against common judgment dated 09.04.2008, rendered in
0.S.No.31 of 2007, on the file of the Additional District Judge (Fast

Track Court), Ramanathapuram.

For Appellant ~ : Mrs.P.Jessi Jeeva Priya

For Respondents :Mr.S.Parthasarathy
for Mr.K.Govindarajan
for R.2 and R.3

:R.1 and R4 - died
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COMMON JUDGMENT

These Appeal Suits are directed against the common judgment
passed in O.S.No.60 of 2006 and O.S.No.31 of 2007, dated 09.04.2008,
on the file of the Additional District and Fast Track Court,

Ramanathapuram.

2. The suit in O.S.No.60 of 2006 is for partition. The suit in

0.S.No.31 0of 2007 is for permanent injunction.

3. The facts not in dispute are:

(1) One S.K.Lakshmi Narayanan had two wives and through his
first wife Padmavathy, he had three sons — the plaintiff and the
defendants 1 and 2 and a daughter — third defendant. After the death of
the first wife Padmavathy, he married the fourth defendant — Anusuya @
Lakshmi Ammal and through her, he had a son - 8" defendant and four

daughters — defendants 5 to 7 and 9.

(11) Items 1 to 20 of the suit properties along with many other

properties were the ancestral and joint family properties of the said
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S.K.Lakshmi Narayanan and that the said Lakshmi Narayanan has
entered into a partition deed on 14.11.1969 along with his sons born
through his first wife and whereunder “A” schedule properties therein
(the present suit items 1 to 20) were allotted to the share of S.K.Lakshmi
Narayanan, “B” schedule properties were allotted to the share of the
plaintiff and “C” and “D” schedule properties were allotted to the shares

of the defendants 1 and 2 respectively.

4. The case of the plaintiff is that before the second marriage of
S.K.Lakshmi Narayanan, when the said Lakshmi Narayanan wanted to
marry second time, the elders of the family advised him that he should
make some permanent arrangements for his children born through his
first wife and on that basis, the partition deed dated 14.11.1969 came to
be executed, that they have also entered into an arrangement at the time
of Ex.A.1-partition to the effect that the properties so allotted to Lakshmi
Narayana were to be enjoyed by him for his life time and after his death,
the said properties to be divided among the plaintiff and the defendants 1
and 2, that the said Lakshmi Narayanan has purchased items 21 to 24 of
the suit properties, out of the income derived from the suit items 1 to 20,

that the said Lakshmi Narayanan died on 03.01.2006 and after his
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demise, as per the arrangements arrived at between the parties, the
plaintiff and his brothers — defendants 1 and 2 derived rights over the suit
properties and that since the defendants 1 and 2 were not amenable for
partition, the plaintiff was constrained to file the above suit for partition

and allotment of 1/3™ share in the suit properties.

5. The plaintiff has also taken a stand that his father S.K.Lakshmi
Narayanan was of unsound mind and not keeping his good health two
years prior to his death and apprehending that some documents were
proposed to be taken from his father, he was forced to send a legal notice
by setting out the illness of his father and that even after the death of his
father, the defendants have been creating documents in the name of the

8" defendant.

6. The seventh defendant had remained exparte.

7. The defence of the other defendants is that during the life time
of their father S.K.Lakshmi Narayanan, he executed a settlement deed
dated 27.08.2003 settling item No.6 of the suit properties to all his

daughters — defendants 3, 5 to 7 and 9, that subsequently he executed
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another settlement deed dated 27.01.2004 settling items 1 to 5, 7 and 21
to 23 upon the 8" defendant and also executed a Will on 27.01.2004 itself
bequeathing the items 8 to 20 of the suit properties in favour of the 8"
defendant and that therefore, the plaintiff is not entitled to claim any

share in the suit properties.

8. It is their further defence that the suit items 21 to 23 were
purchased by the father Lakshmi Narayanan after Ex.A.1 partition and
the same are his absolute properties, that suit item 24 was purchased by
the 8" defendant and it is his separate property and that after the death of
their father Lakshmi Narayanan, the 8" defendant has become the owner
of the items 1 to 5, 7 to 23 of the suit properties through the settlement
and will executed by the said Lakshmi Narayanan and item 24 being his

separate property.

9. The learned Judge upon considering the above pleadings has
framed the following issues:
(1) Whether the plaintiff is entitled to get 1/3™ share in the suit

properties?
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(2) Whether all the suit properties except item 6, were owned by
the 8" defendant?

(3) What other relief, the plaintiff is entitled to?

10. Before filing of the suit in O.S.No.60 of 2006, the 8" defendant
has filed a suit in O.S.No.65 of 2005, claiming permanent injunction
against the defendant (the plaintiff in O.S.No0.60 of 2006), on the file of
the District Munsif Court, Paramakudi in respect of two items of
properties which were allotted to his father S.K.Lakshmi Narayanan in
the partition effected on 14.11.1969 and that subsequently, the above suit
was transferred to the Additional District and Fast Tract Court,

Ramanathapuram and the same was renumbered as O.S.No.31 of 2007.

11. The case of the 8" defendant in O.S.No.31 of 2007 is that his
father Lakshmi Narayanan has executed a registered settlement deed
dated 27.01.2004 settling 9 items of properties including the suit
properties therein and since the settlement, the 8" defendant has been in
possession and enjoyment of the properties, that the plaintiff who is not
having right, title or interest over the said properties, after getting the tax

receipt and the electrical consumption receipts and other documents for

https://iwww.mhc.tn.g&/ip4udis




A.S.(MD)Nos.258 and 259 of 2008
verification, has attempted to interfere with the possession of the 8"
defendant and that therefore, the 8" defendant was constrained to file the
said suit for permanent injunction restraining the defendant and his men

from interfering with his possession and enjoyment of the property.

12. The defendant (the plaintiff in O.S.No.60 of 2006) has filed a
written statement raising the contentions made in the plaint in O.S.No.60

of 2006.

13. The learned trial Judge, upon considering the above pleadings,
has framed the following issues:

(1) Whether the plaintiff is liable to pay the Court fees under
Section 27(a) of the Tamil Nadu Court Fees and Suit Valuation Act?

(2) Whether the plaintiff is entitled to get permanent injunction as
claimed?

(3) To what other relief, the plaintiff is entitled to?

14. Admittedly, both the suits were tried jointly and the evidence
was ordered to be recorded in the suit in O.S.No.60 of 2006. During

trial, the plaintiff has examined himself as P.W.1 and exhibited 10
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documents as Exs.A.1 to A.10. The defendants have examined the 8"
defendant as D.W.1 and two other witnesses viz., Dr.V.N.Thulasiraman
and P.S.Janarthanan as D.W.2 and D.W.3 respectively and 30 documents
as Exs.B.1 to B.30. The learned trial Judge, upon considering the
evidence both orally and documentary and on hearing the arguments of
both sides, has passed the common judgment dated 09.04.2008, by
holding that all the suit properties items 1 to 24 were belonging to the
deceased S.K.Lakshmi Narayanan, has passed a preliminary decree that
the plaintiff is entitled to get 1/10™ share in the suit properties and

dismissed the suit in O.S.No.31 of 2007.

15. The learned trial Judge in the body of the judgment, after
recording a finding that all the properties were belonging to S.K.Lakshmi
Narayanan, has held that the children of S.K.Lakshmi Narayanan through
his first wife and the second wife and the second wife are entitled to get
1/10™ share each, but in the final paragraphs, it was concluded that the
plaintiff is entitled to get 1/3™ share in suit items 1 to 24 of the suit
properties. It is clearly evident that it is only a mistake committed by
oversight and the same cannot be taken advantage of by the parties.

Aggrieved by the impugned common judgment and separate decrees
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passed in O.S.No.60 of 2006 and O.S.No.31 of 2007, the defendants 2 to
6, 8 and 9 have preferred the appeal in A.S.(MD)No.258 of 2008 and the

8" defendant has preferred the appeal in A.S.(MD)No0.259 of 2008.

C.M.P.MD)No0.4237 of 2019:

16. The above petition is filed for reception of additional evidence.
The 8" defendant in the affidavit filed in support of the above petition
has stated that when he was examined as D.W.1, he could not produce the
sale deed dated 11.03.1994 executed in his favour, on the file the Sub-
Registrar, Parasala, as the same has been misplaced and could not be
traceable, that since the sale deed was not produced evidencing the item
24 of the suit properties standing in his name, the trial Court has given a
finding that the said item also belonged to his father and that therefore,
he was constrained to file the present application for producing the
registration copy of the sale deed, dated 11.03.1994 as additional

evidence to prove the ownership over item 24 of the suit properties.

17. The respondent/plaintiff has not filed any counter or objection

to the above petition.
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18. The point for consideration in the above petition is as to
whether the copy of the sale deed dated 11.03.1994 is to be received as

additional evidence?

19. The learned Senior Counsel for the appellants would submit
that the trial Court has held that items 1 to 20 of the suit properties
allotted to S.K.Lakshmi Narayanan are the separate properties allotted to
him in Ex.A.1 — partition is very much against the settled Hindu Law,
that when the joint family properties came to be divided, the properties
allotted to co-parceners would be his separate properties so long as no
son was born to him and once a son is born by birth, the son so born
becomes a co-parcener along with his undivided father and all the
properties allotted to the share of the father under the partion deed would
become the joint family properties at their hands and that since the 8"
defendant was born to S.K.Lakshmi Narayanan subsequent to Ex.A.1l
partition, the 8" defendant becomes a member of the joint Hindu family
with his father and as such, the plaintiff cannot claim any right in respect
of the coparcenary properties of his father with the 8" defendant, as the
plaintiff being a separated and divided son could not be a member in the

joint family consisting of his father and the 8" defendant.
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20. The learned Senior Counsel would further submit that
S.K.Lakshmi Narayanan had acquired three more properties items 21 to
23 and according to the plaintiff, items 21 to 24 were purchased by
S.K.Lakshmi Narayanan from the income derived from items 1 to 20, that
item 24 was shown to be standing in favour of the 8" defendant and in
the absence of any pleadings by the plaintiff that item 24 was the separate
property of S.K.Lakshmi Narayanan, the trial Court erred in giving a
finding that item 24 also belongs to his father only on account of the sale
deed standing in the name of the 8" defendant was not produced by him,
that the appellants have produced the registration copy of the sale deed
dated 11.03.1994 pertaining to item 24 of the suit properties as additional
evidence in C.M.P.N0.4237 of 2019 and that therefore, the same may be
received as additional evidence as it pertains to the very subject matter of

the suit

21. The learned Senior Counsel would further contend that an
objection was raised that the original of the sale deed dated 11.03.1994
had been registered in the Sub Registrar Office, Parasala and as such, the

same is inadmissible in evidence, that the said document was registered
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on 11.03.1994, but the amendment to the Registration Act, Section 28(b)
of the Registration Act came into force only from 29.03.1997 and that

therefore, the objections raised cannot be sustained.

22. The learned Senior Counsel would further submit that
S.K.Lakshmi Narayanan has executed the settlement deed dated
27.01.2004 in favour of the 8" defendant over items 1 to 5, 7 and 21 to
23 and also executed a Will dated 27.01.2004 pertaining to items 8 to 20
and even prior to the above two documents, he executed a settlement
deed under Ex.B.3 dated 27.08.2003 in favour of his daughters in respect
of item 6 of the suit properties, that the defendants in order to prove
Ex.B.1 — settlement deed and Ex.B.2 Will, have examined two attestors
to the said documents viz., D.W.2, who is the brother-in-law of the
plaintiff and D.W.3 — friend of the plaintiff's brother-in-law, that D.W.2
being the Surgeon is more competent to speak about the execution of
Exs.B.1 and B.2 documents and though he did not speak as expected by
the plaintiff, what is required is the consideration of his entire evidence
and a combined reading of the evidence of D.W.2 and D.W.3 would
make it clear that the above documents came to be executed before D.W.

2 and he was a witness for the thumb impression affixed by the testator
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and the witnesses were present when the testator put his thumb impresion
and that D.W.2 spoke that only on account of age factor, he was able to
move certain extent by himself and their evidence is natural and
believable, that during cross-examination of D.W.2 and D.W.3, there was
no cross-examination whether the thumb impressions found in Ex.B.1/B.
3 were not that of the testator S.K.Lakshmi Narayanan, that the witnesses
cannot be expected to speak like a parrot repeating that the testator put
his signatures / thumb impression in their presence and that the attestors
saw the testator putting thumb impression and that the testator saw the

witnesses signing the documents.

23. The learned Senior Counsel would further submit that except
the plaintiff, all the other legal heirs admitted the execution of the
settlement deeds and Ex.B.2 — Will, that all other defendants 1 to 3, 5 to
7 and 9 have been supporting the 8" defendant and that the findings
recorded by the trial Court for the non-acceptance of proof of the Will
and settlement are erroneous and the trial Court had failed to apply the
settled position of law relating to the proof of the Will and settlement,
that since the testator died on 03.01.2006, the Hindu Succession

Amendment Act 2005 came into force and as such, all the daughters of
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Lakshmi Narayanan through his second wife — defendants 5 to 7 and 9
are also entitled to become coparceners along with the 8" defendant, as

per the judgment of the Hon'ble Supreme Court in Vineeta Sharma's

case reported in 2020(9) SCC 1.

24. The learned Senior Counsel would submit that connected
0.S.No.31 of 2007 related to two items of properties and it is also
admitted that the plaintiff was residing in item 1, though the character of
possession is in dispute and in respect of item 4, the plaintiff as P.W.1
had admitted that one year prior to the institution of the suit, the 8"
defendant broke open the lock and took its possession and he was
residing there and that the trial Court has erred in allotting 1/10 share in
the suit properties and dismissed the suit for bare injunction filed in

0.S.No.31 of 2007.

25. The learned Counsel for the respondent/plaintiff would submit
that though the defendants have taken a stand at the trial that the suit item
6 was said to have been settled by father Lakshmi Narayanan in favour of
his daughters under Ex.B.3 dated 27.08.2003, the above settlement deed

has not been pleaded by the contesting defendants and for the first time,
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the same was projected only at the time of giving evidence and hence, the
same was disbelieved by the trial Court, that though Exs.B.1 and B.2 are
documents requiring compulsory attestation, the execution and
attestation have to be proved independently, that D.W.3 has not stated
anything about the execution of settlement deed and Will by father
Lakshmi Narayanan, that D.W.2 has also not stated anything about the
execution and attestation of Exs.B.1 and B.2 as expected by law, that
both D.W.2 and D.W.3 have not given any special proof in respect of
Exs.B.1 and B.2 as contemplated under Section 63 of the Indian
Succession Act, that D.W.2 has also not even identified the signature in
documents Exs.B.1 and B.2 and that the above would go to show that
Exs.B.1 and B.2 alleged to have been executed by father Lakshmi

Narayanan have not been proved in a manner known to law.

26. The learned Counsel would further submit that the trial Court
has rightly decided that the suit properties are the absolute properties of
the Late Lakshmi Narayanan and after his demise, it got devolved upon
the plaintiff and the defendants and as such, each of them are entitled to
get 1/10 shares and that the trial Court, after coming to a such decision,

in prayer paragraph as if the plaintiff is entitled to 1/3 share, but the same
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1s wrong and it can only be taken as 1/10 share and that such error is

nothing but an error on the face of records.

27. The learned Counsel would further submit that the 8"
defendant has filed a suit in O.S.No.31 of 2007 against the plaintiff in
respect of suit items 1 and 4 for permanent injunction and that since the
trial Court has come to a decision that Ex.B.1 settlement deed has not
been proved in the manner known to law and has no evidentiary value,
rightly negatived the injunction relief and dismissed the suit and that
therefore, the common judgment passed in both suits did not warrant any

interference and as such, the appeals are liable to be dismissed.

28. The points for determination are :

(1) Whether the learned trial Judge erred in rendering a finding
that the properties allotted to S.K.Lakshmi Narayanan under Ex.A.l
partition were his separate properties, despite showing that after the birth
of the 8" defendant, the said properties have acquired the character of
joint family properties and the said properties cannot be treated as
separate and absolute properties of S.K.Lakshmi Narayanan

subsequently?
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(2) When the sale deed in respect of item 24 was standing in the
name of the 8" defendant, whether the trial Court erred in holding that
item No.24 was also the separate property of S.K.Lakshmi Narayanan on
the ground that the sale deed was not produced by the 8" defendant and
more particularly when the plaintiff and the other defendants have not
shown that the said property was owned by Lakshmi Narayanan?

(3) Whether Ex.B.1 — settlement deed and Ex.B.2 — Will and
Ex.B.3 settlement deed alleged to have been executed by S.K.Lakshmi
Narayanan are true, valid and are proved in accordance with law?

(4) Whether the impugned common judgment dated 09.04.2008
made on O.S.No.60 of 2006 and O.S.No.31 of 2007 is liable to be
interfered with?

(4) To what other reliefs, the parties are entitled to?

29. Admittedly, the suit items 1 to 20 and some other properties
were owned by S.K.Lakshmi Narayanan ancestrally and he entered into a
partition with his sons born through his first wife — the plaintiff and the
defendants 1 and 2 on 14.11.1969 under Ex.A.l1, wherein the father
Lakshmi Narayanan was allotted with “A” schedule properties ie., items

1 to 20 of the present suit properties and his three sons were allotted with
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“B”, “C” and “D” schedule properties respectively. The plaintiff has
taken a stand that at the time of execution of Ex.A.l — partiton deed,
they have entered into another arrangement wherein the properties
allotted to father Lakshmi Narayanan were to be enjoyed by him for his
lifetime and after his death, the said properties to be divided among the
plaintiftf and the defendants 1 and 2. But the plaintiff, in his cross-
examination before the trial Court would specifically admit
“am.am.<m.1 dPioTshsTer B i umdd 1RSS5S GBIt LmiD.
.............. elellh® @HIBGIUL L CITEHHEHEEHHEESH ol60l  GUWBHS
Seofumd Ul Lm euplSiuC BTengl. UT.FM.p.l — 6b  DisugsuT
UTHEHE DG PBHGHIUL BT  CITHHIBHMT  DUTaUTHT  FiTen
F&HA oMb D)Ll 551 HOBT 6o ~ GUHOTLY WG] 6T 601
GamevevILL BsiTen gyl oledimmed  FIfl&Gmedl.  Adeb g LTSI
CITHESd  1ohm  uTHlHTHEpBG  erslals  umHSwpd  1Pedr
CHTLTFLub Gsbemev or60l  GMYINTL LI Beitengy orTedimmed  Frlgmeor.
AirunHmhs  Gwrhs  GITSHESapDd  ursd PSS L .
AUT.IT.<Dp.160 1 (PHeL 20 6OHEBF GCITHHIHHET 6I60I%HI _&BIILICNTIT
UTHESHI5G @BHIGBIUL L el  HTel. DauT  NbESH  GFI5HHIBbmern
Seof  unhSuoom_B&h  miual’Hs  ubsTT  eredimmed  Fifgimeor.
OUIT.FIT.<Dh.1 — 601 ULy DB GBS LS8N i DT HEHEDL_LI

CITHSHIbHmaT Heolumd AwL_Hh Almiusud Gsiin o fen 2 il
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6T 60IMIT6D Fiflgmeor. B o ifeoLp Dl (iuemL_uPsbsmedr
CITHSHIBHmaT NL_55H BT HEHID 6T60I%H SEILNTHID AsmiLals s
e HTD  erledimmed  Fifl&medr. AUT.ET.Dp.1  SOPUTHID  DariT
51555600 @ 66Nl . UT.FT.<h.16D  6T60INIDL_ I _&HBILICONTT
DpU|L" &HIT60ID BIED) IV oL (BIp R PIUE NG PHIBBIIL L
CITHSHIbHmaT  miual’Hgh  auyemd el GIFTebeviILIL_afshemev
oTedimmed  FIlHmedl. UT.FT.<D.16D 6T601 HBUUITT  LTHHEEDSIFW
CITHSHISHmT  ANBH CITEHHIBHT b LoTeI 50 mBEH sl L
CansHbsmar  BIMIDS 18 28 (IpHandsepd GUITHIUTH
oGS G&BITsiTean  6M600TLY W G5I 61601 QUIT.&FIT.<Dh.1 6D

. 3 3 . . o o 799
GFmebevIILIL_afsbemed 6T60IMI GFT6iINTeD I &medr.

30. Considering the above admission of the plaintiff, the learned
trial Judge has rightly rejected the case of the plaintift with regard to the
arrangement that the properties allotted to their father were to be enjoyed
by him for his lifetime and after his demise, the said properties to be

divided among the plaintiff and the defendants 1 and 2.

31. The plaintiff, admittedly, has listed out 24 items of properties
as the suit properties. According to him, items 21 to 24 were purchased

by his father Lakshmi Narayanan from and out of the income derived

https://iwww.mhc.tn.gd¥ jridlis




A.S.(MD)Nos.258 and 259 of 2008
from items 1 to 20 of the suit properties and that therefore, the entire
properties are to be treated as joint family properties. But according to
the contesting defendants, the properties allotted to their father Lakshmi
Narayanan in Ex.A.1 partition were to be treated as separate and absolute
properties and after the birth of the 8" defendant through second wife,
the 8" defendant has become a coparcener and as such, the entire
properties have become the properties belonging to the Hindu Joint
family consisting of the 8" defendant and his father Lakshmi Narayanan
and that therefore, the plaintiff being a separated and divided son, cannot
claim any right or interest in the properties. It is their further case that
items 21 to 23 were purchased by Lakshmi Narayanan from his own
money and hence, they are his self-acquisitions and that item 24 of the
suit properties was purchased by the 8" defendant and it is his self-

acquisition.

32. The learned trial Judge has given a finding that items 1 to 20 of
the properties allotted to Lakshmi Narayanan in Ex.A.1 partition are to
be treated as his separate properties and that since the 8" defendant has
failed to prove that he purchased item 24 of the suit properties and that

Lakshmi Narayanan has purchased items 21 to 23, the entire properties —
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items 1 to 24 are to be treated as the separate properties of Lakshmi

Narayanan.

33. The learned Senior Counsel for the appellants has refered a
passage from Mayne's Treatise on Hindu Law and Usage (17" Edition),
wherein it has been stated that a son begotten after partiton will be a
coparcener with his father and will take the father's property to the

exclusion of his separated brothers after the father's death.

34. It is necessary to refer Section 309 in Mulla Hindu Law, 21*
Edition:

“309. Son begotten as well as born after partition. - A father
separating from his sons, may or may not reserve to himself, a
share on partition, the rights of a son born as well as begotten
after partition are different, depending upon whether the

father has or has not reserved a share to himself.

(1) Where the father has reserved a share to himself, a son
who is begotten as well as born after partition, is not entitled
to have partition reopened, but in lieu thereof he is entitled,
after the father's death, to inherit not only the share allotted

to the father on partition, but the whole of the separate
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property of the father, whether acquired by him before or after
partition, to the entire exclusion of the separated sons.

Thus if A has three sons B, C and D and he separates
from them all, reserving one-fourth share to himself, and a
son F is born to A three years after partition, F will take on
A's death, the one-fourth share allotted to A at the partition
and also the whole of A's separate property to the entire
exclusion of B, C and D. If A has dissipated his share, and
leaves no property, F takes nothing. Next, suppose, that A
does not separate from all the three sons, but separates from
B alone and remains joint with C and D, and F is
subsequently born to A. IN this case C, D and F will, on A's
death, all take in equal shares of the portion of the joint
property allotted to A, C and D at the partition, and also A's
separate property, ie., the separate property of A and the
portiion of the joint family property allotted to A, C and D at
the partition will be divided equally among C, D and the
after-born son F. The same principle applies if A separates
from B and C, and remains joint with D, and F is
subsequently born to A.

Now see S.8 of the Hindu Succession Act, 1956.
Section 8 has now abolished the distinction between a divided
son and an undivided son in the matter of inheritance of the
father's separate property.

The rule of Hindu law, that where upon a partition, a

share has been allotted to the father, a son begotten or born
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afterwards is not entitled to re-open the partition, applies
even when no actual division of the property has taken place

and severance of joint status has been effected only by

)

institution of a suit for partition.’

35. In the commentaries to Section 8 of the Hindu Succession Act
in the same Edition, it has been observed that in matters of succession,
the Act does not differentiate between a divided son and a son who had
remained joint with his father or his father and other coparceners, except
in cases falling under S.6 which relates inter alia to the undivided interest
of a father in a Mitakshara coparcenary. The separate or self-acquired
property of a father will, therefore, devolve by succession upon his heirs
specified in Class I of the Schedule including a son who had separated
from the father as well as one who had continued to remain joint with the
father. It is pertinent to note that under old law, the divided son was not
entitled to claim any share in separate or self acquired property of the
father where the father after partition had continued to remain joint with
his other sons or where he had a son born to him after partition and who

was joint with him.
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36. Considering the legal position above referred, the properties
allotted to Lakshmi Narayanan in Ex.A.l — partition were his separate
properties and the moment the 8" defendant was born to him, the status
of his separate properties got changed and attained the character of the
coparcenary properties and that therefore, the 8" defendant by birth,
became a sharer. It is not the case of the 8" defendant that items 21 to 23
were purchased by his father from and out of the income derived from
items 1 to 20 subsequent to his birth and as such, the above said 3 items
of properties are only to be considered as the separate and self

acquisition of the said Lakshmi Narayanan.

37. Regarding item 24 of the suit properties, in order to prove that
the said property is owned by the 8" defendant, the appellants have
produced the copy of the sale deed dated 11.03.1994 and sought to
receive the same as additional evidence. As already pointed out, since
the sale deed standing in the name of the 8" defendant has not been
produced before the trial Court, the learned trial Judge has come to a
decision that item 24 was also purchased by Lakshmi Narayanan and as
such, the entire properties including item 24 were the self-acquisition of

Lakshmi Narayanan. It is evident from the records that the plaintiff has
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raised an objection that the said sale deed was registered in Sub-Registrar
office at Parasala, Kerala State along with another property situated in
Parasala and that therefore, the sale deed itself is inadmissible in

evidence.

38. But the learned Counsel for the appellants would submit that
the sale deed was dated 11.03.1994 and whereas the amendment was
brought to the Registration Act and Section 28(b) of the Registration Act
came into force only from 29.03.1997 and relied on the decision of this
Court in D.Vijayalakshmi Vs. V.Hariselvan reported in 2020(3) CTC
438 wherein the learned Judge of this Court has specifically held that
prior to the introduction of Section 28(b) of the Registration Act by the
Tamil Nadu Registration Amendment Act 19 of 1997, a Registration of a
document at Kerala, with reference to properties situate within Tamil
Nadu was not per se invalid and unless it is shown that certain
circumstances exist to make transaction as one made with fraudulent
intention, it cannot be said that such a document be it sale or mortgage is
invalid and that therefore, the validity or otherwise of the document
would essentially depend on the nature of the transaction and the bona

fide nature of the transaction.
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39. It is not the case of the plaintiff that the sale deed was executed
with respect to item 24 and fictitious property at Parasala or that the
transaction itself was not bonafide. Whatever it is, the 8" defendant by
alleging that the original sale deed was already lost, has only produced
registration copy of the sale deed. In the appeal, it is not the specific case
of the plaintiff that the sale deed in respect of item 24 of the suit
properties stands in the name of Lakshmi Narayanan. It is also not the
case of the plaintiff that the said property was purchased by his father in
the name of the 8" defendant. Moreover, such a case could not be

put-forth in view of the Benami Transaction (Prohibition) Act.

40. Considering the above, this Court has no hesitation to hold
that item 24 is the self-acquired property of the 8" defendant and the
same is not available for partition either for the plaintiff or for the other
defendants. Hence, there is no need or necessity to receive the
registration copy of the sale deed at this point of time and as such, the

above petition is liable to be dismissed.

41. Now turning to the main defence of the defendants that
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Lakshmi Narayanan during his life time executed a settlement deed dated
27.08.2003 under Ex.B.3 in favour of his daughters in respect of item 6
of the suit properties and that on 27.01.2004, Lakshmi Narayanan has
executed a settlement deed under Ex.B.1 in respect of items 1 to 5, 7 and
21 to 23 and a Will under Ex.B.2 (B.26) in respect of items 8 to 20 in
favour of the 8" defendant and that therefore, the 8" defendant has
become the owner of all the suit properties, except item 6 which came to

be owned by the daughters of Lakshmi Narayanan.

42. It is the specific case of the plaintiff that his father Lakshmi
Narayanan, 4 years prior to his death, was not mentally alright and has
become unconscious for a period of two years prior to his death and
subsequently died on 03.01.2006, that Lakshmi Narayanan was not in a
position to execute any document at that time and that the 8" defendant
in collusion with the other defendants have committed forgery and

fabricated the documents.

43. It is evident from the records that since Ex.B.3 settlement deed
dated 27.08.2003 executed by Lakshmi Narayanan in favour his

daughters has not been pleaded in the written statement filed by the
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contesting defendants, the learned trial Judge by observing that the same
was projected for the first time at the time of admitting the evidence,
disbelieved the same. Regarding Exs.B.1 and B.2, the learned trial
Judge, considering the evidence admitted by D.W.2 and D.W.3- the
alleged attestors to the said documents, has come to a decision that the
defendants have miserably failed to prove the execution and attestation
of the said documents. The contesting defendants in an attempt to prove
the execution and attestation of Exs.B.2 and B.3 have examined D.W.2
who is none other than the son-in-law of Lakshmi Narayanan and D.W.3

— Lakshmi Narayanan's son-in-law's friend.

44. Before entering into further discussion, it is necessary to refer
Section 3 of Transfer of Property Act, wherein the word “attested” has

been defined

3 X3

attested”, in relation to an instrument, means and shall be
deemed always to have meant attested by two or more
witnesses each of whom has seen the executant sign or affix his
mark to the instrument, or has seen some other person sign the
instrument in the presence and by the direction of the
executant, or has received from the executant a personal

acknowledgement of his signature or mark, or of the signature
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of such other person, and each of whom has signed the
instrument in the presence of the executant; but it shall not be
necessary that more than one of such witnesses shall have

been present at the same time, and no particular form of

X3

attestation shall be necessary

45. No doubt, the above definition is similar to that of definition
contained in Indian Succession Act. The very object of getting
attestation to a document is to protect the executant from being required
to execute a document by the other party thereto by force, fraud or undue
influence. In the Indian Succession Act 1865, the term “attestation” was
explained for valid attestation, where the witness could either be present
at the execution of the document or if not possible, he could receive the

personal acknowledgement from the executor and then attest it.

46. Section 3 of the Transfer of Property Act states that the
document to be validly executed by the executant or by any other person
directed by the executor to personally acknowledge the attestator of the
execution, and as proof of his knowledgement of the attestation, the
attestator sign or affix his mark on the instrument in the presence of the

executant and that thereby the attestator becomes the 'attesting witness' of
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the said instrument. In the case of M.N.Abdul Jabbar Sahib Vs.
H.V.Venkata Sastri and sons and others reported in AIR 1969 SC 1147,
the Hon'ble Apex Court has laid down the essential conditions of a valid

attestation and the same are extracted hereunder:

“The essential conditions of a valid attestation under s. 3 are
. (1 ) two or more witnesses. have seen the executant sign the
instrument or have received from him a personal
acknowledgment of his signature; (2) with a view to attest or
to bear witness to this fact each of them has. signed the
instrument in the presence of the executant. It is essential that
the witness should have- put his signature animo attestandi,
that is, for the purpose of attesting that he has seen the
executant sign or has received from him a personal
acknowledgment of his signature. If a person puts his
signature on the document for some other purpose, e.g., to
certify that he is a scribe or an identifier or a registering
officer, he is not an attesting witness. "In every case the Court
must be satisfied that the names were written animo

attestandi”, see Jarman on Wills, 8th ed.”

47. No doubt, Will and settlement are the documents requiring
compulsory attestation. Section 68 of the Indian Evidence Act

contemplates that any document required by law to be attested can be
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used as an evidence and the Court adjudging the validity of the same can
call one of the attested witness for the purpose of proving its execution.
But at the same time, if the execution of the deed except the Will, is not
specifically denied, there is no need to call the attesting witness to prove
the same. Now it is necessary to refer the evidence of D.W.2 and in chief
examination, he would say

“Oregmed  (feionmed  FbUNHSH  Hewgud  amisiu L d@Pssim
CITHSHIbHmaTuyd >FTHg5 GConrd wHnd o uPeb  dfsvld DlsuiT  Lo&H6o
Fargdsb® unsHSUiuGHS @UBSTT. DU DT UTEHE DG
L5385 1 (p&Hed 5 EHEF GITHMHUD Taugh HEHEF GITHMBU|D
Wedteorlt  DeuT  Hewpwd T Hw 3 ESEF  CITEHHBHMTU|D
27.01.200410 &SN L. Goimd G 196bGDsotiI  uHSD  dpPevid
Faurgdb® uTHSUUGSHS CITEHHEHm  lUmL_S%  afl L miT.
Deoem (27.1.2004) o ufsd usHSyD dpsoio b BEH 1969
ursil usHSTHED HL_5H% 8 (pHL 20 whEF CITEHHIBHmaT|D
Fargddb® urHSUNURHS oSHETT. oJhEorsy 27.08.2003(D
eGP L Gormd G119 6bGIoatIL.  u&hES D @PeoiD 6T60I  LOTLDGOTT(HID
1969 umsinfifafsmenr  u&HSTID @i HewL_5% 6% ESS
CITHMS UGB GLsdr  LoHBATITEN 61601  LDswsoIal  &UILILDLOT 6T
sTelim  Geol” 5102  1Ppunenf @ Ch&gn S  amii Py o v

Bhalofl  DpEPuTTHsapbGl urHSuiuGHS  oudbsH  CFTHmEU|D
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PUudL_5%5 afl L. »:  dPfsdim Jyeuou_Hehld 6I60IHd (LP6dIsoITeb
FHUL L &T6d Bt s am” Ph ensGuiid Gahigisieasir.”
In cross-examination, he would say

“IPaNr.g.< — 3gpud  Bmsir S P dBCUIIPSSI UL B sitsor.
Dr%  “BISBED  erlpsW  CrChorTdy  hsUsod G _5msor  FIrL” S
DBCUPHSI CUTL L _601. Dsolenmil >HHUPe W 610 Covbsd GIFTd %5
Sl B0 D _6TaT  _BTUTTF  CITHBHIBBIT — HMNBSHID  FLDLSHLOTS
810 1SS SHI0S 1i0 1SS SHID  CIHTSHIBBT LTI =FhLD
UwHUPsD sy @ _uPsh 61601 LOTLOGONTIITSD 6T (PSHLIIL" BSTTSI. S BYILD
_BiTeor  FITL"F  ewbGUITIILID  GL™1_601. P.our.am.<2.12 2 Crswilh
<9 susoor_Bf’svD _[5iTeor FITL"F swdBGUITLILILD GL” (B6iT 61T60T.

LP.uT.FM.<9.1  Walsooidses ol IPFHIUSDSG AT BT  dn_1figl
61601  LOTLOGONITIT.  GT6OILDITLOGONTIT — GfaMTLD  GFIT6DSPILD  LNTSI _[BTSHILD
Cw5es6ol. 14 4 1P — afl"1p6Dd  GlbSGI L aTsonFFmuntii  e16im  UHS T
elpSh&IFL_1D  afauy semar o Psolrfi. 25.1.200410 “%%  soiml
g seman o nfeonirit.  WESH0  USBUID  eTupSu  1FmG  EH0
UBSWLD  STGOIOTLONTT  DBUFID  MESS. Wb5%H LSS TEHSsD  FmL”F
OSCUITIILID  CL L aMTHaT  UBBT  61IpHST  AYIUVBEHESD 606U 51
DBCUNTIILILD  GFUPHTID.  USBT  61IPHST — DAsPUeDBID  LITLDSSH1I2
UL LML ST PNV BES DG B BsD D NGl UGBV HS D
SCUITIILID TG ~urgl  Faurgd’ A & WESUBEBHITT. BT
24.1.200410 “%% D  UTOESHLe W5 &I ud &b
o1 (U 51U BN BIT D 1oL” (B1D 6I6OIMITED  ~aUm/ BITIT 600156 BT BEILD
WS HBBVITID. 4 Wsooi(HB6TT  WeOIBIT6D  HAPLITE 616015
BITUSLO6DED6D. . ............
“tdr  wmwsmit M1 WL malsh SWEBITT.  BIT6OT  FITTLIS BUTATT
DIPIUVBHL D  DBEUITIILD CL B UGS TS Y plouftd CupBeLsor. LES Ll
ugay (pleujid U  APINVBEL BT _IGIT6I “LITHI DM, WNTIT  unmiT
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DL wmsaT BT Le  FTL LTS sdSEUITILID GL L MiTHsiT  6T60im  afaigid
6T60Tdb@h GBIUD.  1F.oMT.FM.. 16D 1 (phsD 8 CovobdF GIFTHELHIBBST 61601
WUapbd LT L[5 GUBITATST ~6lsodiBGLD  6Teolml  6T(Lpd  ALsoT  LFeor
Lo B BH6iTen ). LR . iT. 3.1 2 671601 LOITLOSOTITIT BUEL]
CBITHSBa6Dsme 616011 GFT6Ts0NTsD  FiFWIsbsv.  LF.6MIT.FIT.<2.2 6 PID _5IT60T
FmL Fo  dBCUNTIILID CFIIGISTeaTsol.  1P.6MT.FT.<2%.2 6 Dhasonidd D& P FFb
oI & wUELGI GFTGOOMIL L FI 6T6oi)l GHFUITSI. 6T60T LOMLOGOTTIT6D 6 auyiD
GurrebsOLILIL" 1 ) LP.aiT. .31 6D 6DBGUITLILILD Gl FITL" FBB6TT

DNDNUBCLD 1P 6UIT. FIT.<D.2 6 6D FITL" FHatiTss sdSGQUITIILID CL_afshemsv. "

48. D.W.3 in chief examination would say

“menmed  oredt  Beodnfedr  DMIDGONTT  Dpeo 611> H.Gevl” FiLf
JBmymwsooriini - eripdy? smenb@GID Geormid whmid o ufeb &Sy Hafleh
TS msQumTiud  GFhw  Cradily  (IPsOD & <IT.HITHBITH600
DoPSHEHH 60 >Uifled HTedl  GF60 M6dl.

CrsodiL_meugl HL c0sUTH 27.01.2004 “HE ~&H.T.IBITHBBTH600
DoPSHH 611 =& BTl DeubemL_w 1pHsl Faurgs'bd orpd
eHThHES 2 ufsd  whmD  Gonmd G ed6sii. Uy safleb
BEUTILD  GFhigisireansil. oaufalsb Bmedl FTL % snBGUITIILID
Galigh  swTuSeumeart DB hdleb  FTFE  dHGUITHILILD
Ggligieirarsdl. Geoormd GIFL 19 ebGOI”  UHSTHEH6D  FHiTUSSUTATT
D1sYIaIcL B 556D wGo  gTld omsGuriiubd  GFligisi emedr.
~L0NEFT6ie0  CLP6SIMI  USET BEHBGHID 611> H.GevL FLOBTTWsooriiuT
usSyd  erpHushHd afeugd  GamedteonTit. 3 usHEST safepid

611 = &.GeoL” FLEBTFTUaiT DTN DFTOB OANBETT.
In cross-examination, he would say

6« .. 3 . . o o
LF.uT.FT.<Dp.1 6D  6DBCQUITIILID ~LITHUSHDHTS HITE  FTTLS MTATIT

DIYIUVBHEL DG — GFeIeol.  Cysoily  UHB T Bafsh  ewBEUNTIILILD
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CFir&6ol. _[BITsOIGFT6D6VEIn_ Lo W Cysoi () 6DBCUITIILILD Gysooi(BLD
P.our.am.<94.1 ohmidD 266D 2 _giIaT  WBCUITIIL BT Csm%d _Hallr
DIsosmmUl S0l FITTUSUTNT — PIAVBHH6D  >euml 61550
<2 sMsoor_BalgYID  IBIT6OT  6WBCUITIILD  CL_ e sDsm6. L.t FIT. =341
whpb 266 GOL FHLEIBMIMWsoorsol  6TsoTLsMIPL_ LD  FITTLS sMTSTIT
IPINVBES DS 2 6T WUSFBIT6O  DBT6DE  UT_BILIL L.
1.t .31 ohmib 266D BsI0TL_ 6DE° [T 6% (ApUpsUGILD
FMTUSMTATT  DAPINVBSHS 6D 6VL” FLEVGTTTUIso0r601T6D  60eUBBILIL" 1 51
DETeDS UGN FTTUSUTT  IsUcVEHSsD  Cp5HI _BHITeor
C & CHTBSBOUL L SI. ~oDUle  USST BT UBBY  GFinuLL L
FomEgsd Faurgs’ A_BpBESTT. P01 FT.<%.1  1oDmID 2 6 6D _[5Teir
g’ emseuntinnd GLL_sw%  Hafy  E%  USSUD  uhy  obm
o s6rT  oreoibd  GHIAWTSH. oD  USBT BT ST IPHINBDG
sy meit  WNTTITED unrifi_1b GFTebeOIIL" | 6T & M55 51
GFreDeIIL" L HIB  (phSeor _&HITsisr oI T B L GI 6T &
S Fg Gximiul L g eTsilm  afsug saT  eleoibd GBI
FMTUSAUTNT — APINVBES DS OTsmed  3.00  soolbh  ~LD6D

©LIT601601.  [BIT6OT BITLQ WITd  FITTUSUTOTT  AsPIUsVBID  CFsolmi

OBCUIIPSH G GG ®  _B5msdr  GFIpIalL L sl Ceuml 6155
o safspid _5medl U & GBI sbsmed.  MBGUITLILILD  BITS
SUIT_BTIo6D >LTL™>L 60l. Ghdb USS T Hewend; SHaly bisol >suml 6155
ubSr safspnd s F  dsCUITIILD CL afsDemev. USSLD 61 (LPS st
DUV BEB6D UGGl spdh  PSCUITILND  GLPL s Faurgs’
2 ufelsh  swBEUITOILID  CL™L 601.  LP.6UT.FM.<DH.26 &6l N5
2 ufsb. LTSSl 5 BI0OIMES'sD  CHIUsDdT [BITso 61585 MPHBBYILD
oL F  GFTsbevashsmesp. GvL” FLBIBTI T Wlsoonsol <9 6Msoor_He1fsh

WB>TeDB  WUIUEDG 22 2 prsiisanbd (psiily B LU 5T

wirirde .
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49. Since the learned Senior Counsel for the appellants would
contend that the entire evidence have to be considered for ascertaining as
to whether the witnesses have deposed about the execution and
attestation of documents, this Court is constrained to refer the above
evidence of D.W.2 and D.W.3 in extenso for better appreciation. The
learned Senior Counsel for the appellants has relied on the judgment of
the Hon'ble Supreme Court in Naresh Charan Das Gupta Vs. Paresh
Charan Das Gupta reported in AIR 1955 SC 363, wherein the witnesses
P.W.1 and P.W.2 did not say that they signed the Will in the presence of
the testator and hence, it was contended that in the absence of such
evidence, it must be held that there was no due attestation, the Hon'ble
Apex Court by observing that the learned Judges of the High Court were
of the opinion that as the execution and attestation took place at one
sitting at the residence of P.W. 1, where the testator and the witnesses had
assembled by appointment, they must all of them have been present until
the matter was finished, and as the witnesses were not cross-examined on
the question of attestation, it could properly be inferred that there was

due attestation.

50. The learned Senior Counsel for the appellants has relied on the
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judgment of this Court in Maria Stella and others Vs. T.Joseph
Catherine and others reported in (2002)3 MLJ 111, wherein it has been
held that it is not necessary that the witnesses to speak like a parrot
repeating that the testator put his signature/thumb impression in their
presence and that the testator putting the thumb impression and that the

testator saw the witnesses signing the settlement deed / will.

51. But in the case on hand, on perusing the evidence of D.W.2 and
D.W.3, it is clearly evident that both of them have not adduced any clear
evidence about the execution and attestation of the documents under
Exs.B.1 and B.2. As rightly contended by the learned Counsel for the
respondent — plaintiff, there is absolutely no evidence to show as to
where and at what time Exs.B.1 and B.2 were prepared and executed and
who were present at that time. Moreover, the contesting defendants have
not offered any reason or explanation as to why two different category of
documents, settlement and Will, were executed on the same day by
Lakshmi Narayanan and both in favour of the 8" defendant. Even
according to the contesting defendants, Lakshmi Narayanan used to sign
in English, but in the disputed documents, he has subscribed his thumb

impressions. No doubt, according to the parties, he was aged about 84
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years at that time. As rightly contended by the learned Counsel for the
respondents, though they have taken a plea that Lakshmi Narayanan was
not in a position to execute any document and that forged and fabricated
documents were created, the contesting defendants have not taken any
steps to show that the thumb impressions found in the disputed

documents are that of Lakshmi Narayanan.

52. Considering the entire evidence available on record, the
finding of the trial Court that the contesting defendants have failed to
prove the execution and attestation of Exs.B.1 and B.2 cannot be found

fault with and this Court is in entire agreement with the said findings.

53. No doubt, this Court has already decided that items 1 to 20
allotted to Lakshmi Narayanan in Ex.A.1 partition, after the birth of the
8" defendant, has become the coparcenary properties. The learned
Senior Counsel for the appellants would submit that Lakshmi Narayanan
died on 03.01.2006. But the Hindu Succession Amendment Act 2005
came into force on 09.09.2005 and as per the substituted section 6 of the
said Act, if a daughter is alive on the date of enforcement of amendment

Act 2005, she becomes a coparcener with effect from the date of
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amendment irrespective of whether she was born before the said
amendment. As rightly contended by the learned Senior Counsel for the
appellants, the substituted Section 6 of the Hindu Succession Act confers
status of a coparcener on a daughter born before or after the amendment

in the same manner as son with the same rights and liabilities.

54. In the case on hand, the defendants 5 to 7 and 9 are the
daughters of Lakshmi Narayanan through his second wife - 4™ defendant
and in view of the amendment Act 2005, they have also become the
coparceners along with the 8" defendant as on 09.09.2005, the date on

which the amendment Act came into force.

55. Considering the above, as rightly contended by the learned
Senior Counsel for the appellants, if a notional partition takes place on
the death of Lakshmi Narayanan, the defendants 5 to 9 along with their
father Lakshmi Narayanan are entitled to get 1/6"™ share in items 1 to 20
of the suit properties. As per Section 8 of the Hindu Succession Act, the
plaintiff and all the defendants are entitled to get 1/10™ share in the 1/6™
share of Lakshmi Narayanan and as such, the plaintift is entitled to 1/60

shares in items 1 to 20 of the suit properties. But the trial Court, without
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considering the above legal position in proper perspective has
mechanically recorded a finding that the entire properties are the separate
properties of Lakshmi Narayanan and allotted 1/10™ share to the plaintiff
and as such the same is liable to be set aside. As already pointed out,
items 21 to 23 are the separate and self — acquired properties of Lakshmi
Narayanan and as per Section 8 of the Hindu Succession Act, the

plaintiffs and all the defendants are entitled to get 1/10™ share each.

56. The learned trial Judge, by observing that the 8" defendant has
not proved that two items of properties shown in O.S.No.31 of 2007 were
owned by him exclusively and that since the finding has already been
given that the settlement deed through which the 8" defendant was
claiming those properties was not proved and that the remedy open to the
8" defendant is to file a suit for partition and not to claim permanent
injunction in respect of the entire properties, dismissed the suit.
Considering the evidence available on record, the finding of the trial
Court dismissing the suit for bare injunction cannot be found fault with.
Considering the other facts and circumstances and also the relationship

between the parties, this Court further decides that the parties are to be
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directed to bear their own costs and the above points are answered

accordingly.

57. In the result, the Appeal Suit in A.S.(MD)No.258 of 2008 is
partly allowed and the judgment and the decree of the trial Court granting
1/10™ share in items 1 to 24 of the suit properties is set aside and the
preliminary is passed declaring that the plaintiff is to get 1/60 share in
items 1 to 20 of the suit properties and 1/10 share in items 21 to 23 of the
suit properties. C.M.P.(MD)No0.4237 of 2019 is dismissed. The Appeal
Suit in A.S.(MD)No0.259 of 2008 is dismissed. The parties are directed to

bear their own costs.
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1. The Additional District Court (Fast Track Court),
Ramanathapuram.

https://iwww.mhc.tn.gey idlis



A.S.(MD)Nos.258 and 259 of 2008

2.The Record Keeper,
Vernacular Section,
Madurai Bench of Madras High Court,
Madurai.
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