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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Dated: 08.02.2023

CORAM

THE HONOURABLE MRS.JUSTICE N.MALA
A.S.(MD)No. 10 of 2009

1.M/s. Chellam Tyre Retreading
represented by its Managing Partner
Mr.C.J . Hemanth S/oJeyapaul and
having the regd. Office

at 48/1, Madurai Road,

Vadakarai,

Periyakulam, Theni District.

2.M/s. Chellam Tyres
represented by its Partner
Mr.C.J. Rishwanth S/o. Jeyapaul
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...Appellants/ Plaintiffs

Vs.

M/s. National Insurance Company Ltd.,
represented by its Branch Manager
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...Respondent/ Defendant

Prayer: Appeal Suit is filed under Section 96 of C.P.C, 1908, praying to set aside the
Judgment and Decree dismissing the suit in O.S.No.108 of 2006, dated 23.04.2008
on the file of First Additional District Judge, Madurai.
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JUDGMENT

The plaintiff is the appellant in the appeal. The appeal is filed against the
Judgment and Decree dated 23.04.2008 in O.S.No.108 of 2006, on the file of the

First Additional District Judge, Madurai, dismissing the suit filed by the plaintiff.

2. The parties will be referred to as per the ranking in the suit.

3. The suit is filed by the plaintiff for recovering a sum of Rs.5,84,830/- under
a Insurance Policy along with damages for a sum of Rs.1,000/- for negligence in

service, loss of mental peace and agony and for cost.

4. The pleadings in brief are as follows:
The first plaintiff is an Automobile tyre retreading company having its unit at
Periyakulam. The company is a partnership company consisting of 5 partners. The
employees of the 1st plaintiff company were engaged in collecting tyres from in and
around Periyakulam for the purpose of retreading and after retreading the tyres, the
employees used to deliver the tyres at the door step of its customers by collecting
payments, either in full or in installments. The 2nd plaintiff company was engaged
in sale of new tyres at Kodaikanal and was the sister concern of the 1st plaintiff
company. The employees of the 2nd plaintiff company were engaged in collecting

orders for new tyres in and around Kodaikanal and used to deliver the same to the
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concerned parties by collecting the payment either at once or in installments. The 1st
plaintiftf company considering the risk involved in collection of money from the
customers by its employees, availed fidelity guarantee Insurance Policy from the
defendant for the period from 1996 to 2002. While so, an employee of the 1st
plaintiff company by name P. Savarimuthu, who was a collecting agent working for
the 1st plaintiff in the Kodaikanal region, was deputed to the 2nd plaintiff company
as additional incharge. According to the plaintiff's, the said employee Savarimuthu
misappropriated huge amount from the plaintiff concern and therefore a criminal
case was registered against him. The plaintiff claimed fidelity guarantee under the
Insurance Policy for the amounts misappropriated by Savarimuthu and as the
defendant refused the claim, the suit was filed by the plaintiffs for recovery of sum of

Rs.5,84,830/- and damages of Rs.1,000/- and costs.

5. The defendant contested the suit by filing a writtern statement. According
to the defendant, the suit itself was not maintainable both in law and on facts.
According to the defendant, the said Savarimuthu was employed in Chellam Tyre
Retreading Company at Kodaikanal, which was a separate entity and was not
covered under the fidelity guarantee Insurance Policy taken by the plaintiff.
According to the defendant's, the fidelity guarantee Insurance Policy was extended to
Chellam Tyre Retreading Company at Periyakulam and to Chellam Tyre Company at

Kodaikanal but it was not extended to Chellam Tyre Retreading Company,
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Kodaikanal. According to the defendant, assuming that Chellam Tyres Retreading
Company at Kodaikanal was a sister concern of the plaintiff's, the said material fact
was not disclosed by the plaintiff at the time of the submission of the proposal form
for taking the policy. As there was non-disclosure of material fact, the defendant
contendted that it was legally entitled to avoid the claim. The defendant's case was
that, from the documents on record it was clear that the delinquent employee,
Savarimuthu was an employee of Chellam tyres Retreading Company at Kodaikanal,
which was a separate entity and that even the salary of Savarimuthu was paid only by
Chellam Tyre Retreading Company and not the plaintiff. The defendant further
denied that the delinquent employee, Savarimuthu was given additional incharge by
the Ist plaintiff. According to the defendant the said contention was raised for the
purpose of claiming coverage under the fidelity guarantee Insurance Policy and
assuming that Savarimuthu was indeed sent on deputation, the non-disclosure of this
transfer on deputation violated the policy conditions 5 and 12. The defendants
therefore repudiated the plaintiff's claim on the grounds of non-disclosure of material

facts, absence of coverage and violation of conditions of policy.

6. In the Trial Court, the plaintiffs examined 2 witnesses and marked Ex.A.1 to
Ex.A.30 in support of their case and on the defendant's side, the defendant examined

2 witnesses and marked 4 documents Ex.B.1. to Ex.B.4. in support of their case.
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7. The Trial Court framed the following issues:-
1.Whether the plaintiffs are entitled to get a sum of Rs.5,84,830/- from the defendant
as mentioned in the plaint?
2.Whether the plaintiffs are entitled to get damages at Rs.1000/- from the defendant
for the reason mentioned in the plaint?

To what relief if any plaintiffs are entitled?

8. The Trial Court on the basis of the pleadings and on the assessment of the
entire evidence on record dismissed the suit filed by the plaintiff's, on the ground
that the plaintiff's failed to prove that the said Savarimuthu was employed either with
the 1st plaintiff or with the 2nd plaintiff and that the plaintiff's had failed to inform to
the defendant about the deputation of Savarimuthu to the 2nd plaintiff concern and
hence there was violation of policy conditions 5, 8, 11 and 12. The Trial Court
therefore held that the repudiation of the claim was valid and hence dismissed the

suit.

9. Aggreived by the Judgment and Decree of the Trial Court, the plaintiff's

have filed the above appeal.

10. The learned counsel for the plaintiff submitted that the repudiation of the

claim was unlawful and unreasonable, as the same was based on flimsy grounds.

https://lwww.mhc.tn.gov.in/judis

5/15



R AT
ELFS
A.S(MMD).No.10 ., """~

The learned counsel further submitted that the policy was taken for the benefit of the
plaintiff and therefore in the absence of justifiable reasons, the repudiation of the
claim was unsustainable. The learned counsel submitted that the Trial Court failed to
appreciate in proper perspective the documentary evidences under Ex.A.10 to Ex.A.
12 read with A.2. which clearly established that the delinquent employee was
deputed to the 2nd plaintiff company by the 1st plaintiff company. The learned
counsel further submitted that, as the plaintiff's were covered under the policy Ex.B.8
and Ex.B.9, the claim could not be repudiated. The learned counsel therefore

submitted that the Judgment and Decree of the Trial Court deserved to be set aside.

11. The learned counsel for the defendant on the other hand submitted that the
policy was repudiated on valid grounds like non-disclosure of material facts, absence
of coverage and violation of policy conditions. According to the defendant's counsel
the delinquent employee was employed in Chellam Tyre Retreading Company at
Kodaikanal which was a separate entity and as such not covered by the policy. The
learned counsel therefore submitted that repudiation on the ground of absence of
coverage was justified. The learned counsel further submitted that the plaintiff had
suppressed the material fact that Chellam Tyre Retreading Company, at Kodaikanal
was its sister concern. Therefore the defendant was justified in repudiating the claim
on the gorund of non-disclosure of material fact. The learned counsel further

submitted that the contentions of the plaintiff that the delinquent employee was
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deputed to the 2nd plaintiff company by the 1st plaintiftf company was projected for
the purpose of making a claim under the policy and assuming that the deputation was
indeed valid, non-disclosure of the same violates policy condition 5 and 12 and
hence on this ground also the rejection of claim was justified. On these grounds, the
learned counsel for the defendant submitted that there were no merits in the appeal

and the same deserved to be rejected.

12. T have heard both the learned counsels and I have perused the entire

materials on record.

13. The short point that is to be considered in this appeal is whether

repudiation of the claim by the defendant is valid and sustainable in law?

14. The 1st plaintiff is a retreading company consisting of 5 partners and
having unit at Periyakulam. According to the plaintiff, the employees of the 1st
plaintiff company were to go around Periyakulam area to collect the old tyres for the
purpose of retreading and thereafter deliver the same at the door step of the
customers either by collecting the amount in lumpsum or in instalments. The 2nd
plaintiff company having business at Kodaikanal, was also a partnership company
comprising of 3 partners and according to the plaintiffs, the 2nd plaintiff company

was a sister concern of the 1st plaintiff company. The 2nd plaintiff company was
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engaged in the sale of new tyres and therefore its employees were to go around the
area, collect orders and deliver the new tyres to the customers on receiving one time
payment or instalments. According to the plaintiffs, as the employees of the plaintiff
were engaged in collection of money, at the instance of the defendant, the plaintiff
decided to take the fidelity guarantee Insurance Policy to indemnify itself for loss, if
any, caused in the course of collection of money by its employees including
misappropriation by its employees. The plaintiff company under Ex.A.5 to Ex.A.9.
took the fidelity guarantee Insurance Policy for the period stated therein. The
policies that are relevant for the purpose of the appeal are Ex.A.8 and A.9, under
Ex.A.8 and Ex.A.9, fidelity guarantee Insurance Policy was taken covering the
employees of the 1st plaintiff company and the 2nd plaintiff company for the period
from 01.12.2000 to 30.11.2001 and from 01.12.2001 to 30.11.2002 respectively. It
is pertinent to note here that under the policy, the coverage of employees for the

plaintiff's is as follows:

RENEWAL DATE . 01.12.2002
Employee ANY PERSON NAMED OR IN A CATEGORY BELOW:
SL.No. Name of Employee/s Place of Employment Capacity & Duties Amount Guaranteed
1. CHELLAM TYRE RETREADING
& CHELLAM TYRES Periyakulam CASHIER 2 NOS
CLERKS 4 NOS FLOATER
MANAGER CUM SUM INSURED
ACCOUNTANT 2 NOS RS. 3 LAKHS
COLLECTION
AGENTS 8 NOS
CASHIER CUM
2. CHELLAM TYRES KODAIKANAL CLERK 2 NOS.
Rs.3,00,000

Therefore from a reading of the policy, it is clear that under Ex.A.8 and Ex.A.9, the
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fidelity guarantee for a sum of Rs.3,00,000/- was issued for the employees stated

therein for both the plaintiff companies.

15. It was the defendants case that the plaintiff's in order to claim the
misappropriated amount under the policy created the story of deputation by the Ist
plaintiff of the delinquent employee to the 2nd plaintiff. The defendant's further case
was that the plaintiff's were not entitled to the claim because the 3rd concern was not
covered by the policy and also because there was no coverage for the 1st plaintiff at
Kodaikanal. The delinquent employee, Savarimuthu was not an employee of the 2nd
plaintiff, either in periakulam or in Kodaikanal. It 1s the case of the plaintiff that the
said Savarimuthu was engaged in collecting old tyres for retreading from the Ist
plaintiffs customers at Kodaikanal, as the 2nd plaintiff's employees left the job, the
delinquent employee was deputed to the 2nd plaintiff company on additional charge.
Therefore, it is the case of the plaintiff that the said Savarimuthu was discharging his
duty of collecting old tyres for retreading on behalf of the 1st plaintiff and therefore
as there was misappropriation by the said Savarimuthu, the plaintiffs were entitled to

the claim.

16. The defendant's contend that the said Savarimuthu was engaged by the 3rd
concern namely, Chellam Tyre Retreading company at Kodaikanal, which was not

covered under the policy. It is pertinent to refer to the evidence of the plaintiffs
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witnesses, 1.e. PW.1 and P.W.2 to find out whether the contention of the defendant

that there was a 3rd concern and it was not covered by the fidelity policy is tenable.
P.W.1 stated as follows:

“OlgsvsuibL wirery  CleTeOL &ML  BlmusTSSls0 2 6ien  Glsmidlevmer]
SBUTLOCFUS (HBSTO S  6ul.&r. . Swdmid 9 @il (h umedil&lullei g
Ursleung  mlmsuetd  Gurmiy eeimrsd  &fl.  G&sbsud  FErwml  &6L6T]
Ol BT 6L &> 1T 68T 60 68T BT Sl Qb S (I e smidlsvrarl
O BWILOVOFNS (MBS0  6ur.&M.9.8,9 urelldlulleaiug  Ulpsleunsl  mlmeuei
Oarema gD  6&Fa)sHs 6oy sHlsoems.”

P.W.2 stated as follows:

"QFvud  Lwinv&sHG CEsToLSeETarallsy  Hefl  9aeusvssLD
o Gen&./  6uUN.&m. Y. laiuy — YevaanETeme  6&T6mL & &6 60
s @L &S0 CFsvevd FCLm SwGusiiulplusTs  Hewih
BLOYS@SS  gual s (heHSHICmmn.  yasiaar  FTen6v
CasremLsasnas aaim alleorgn BLOY HadE aULULSDHEBTES
OBTHSHIULLE.  yHEITEFTDN  ClBTOLSSTTI0 2 aTan
GFsveud  FOLym  &sW6uaSG sSallures  uralld gy

6T(h & &Hallevemsv. "
Therefore from the evidence of PW.1 and P.W.2, it is clear that there was a 3rd
concern, namely Chellam Retreading Company at Kodaikanal and therefore in the
light of the evidence of P.W.2. and the specific admission of P.W.1., it is clear that the
contention of the 3rd defendant that there was a 3rd entity and that it was not covered

https://wwwRXc.ttnl.%gv.ipljouéicy is clearly proved. According to the defendant to overcome the non
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coverage of the 3rd entity, the plaintiff set up the story of deputation of Savarimuthu

to the 2nd plaintiff concern.

17. The defendant submits that there is absolutely no evidence to show that the
Savarimuthu was deputed to the 2nd plaintiff company as additional incharge.
According to the defendant the plaintiff projected that the said Savarimuthu was
deputed as additional incharge, only to claim the policy amount. The plaintiff relies
on Ex.A.10, A.11 and A.12 in support of their plea of deputation. As far as the
documents A.10, A.11 and A.12 are concerned, the defendants case is that the said
documents are just internal communications between the plaintiffs and in the absence
of any records like the attendance register, salary disbursement register etc. of the
plaintiffs either at Periyakulam or Kodaikanal, it cannot be said that Savarimuthu
was an employee of the 1st plaintiff at Periyakulam office deputed with the 2nd
plaintifft at Kodaikanal. The plaintiffs relied on Ex.A.23 to establish that
Savarimuthu himself admitted employment under the plaintiffs. In my view, the Trial
Court has rightly rejected the said contention on the ground that the Savarimuthu did
not enter into the witness box and subject himself to cross-examination in this

regard.

18. The learned counsel for the defendants submitted that assuming that the
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said Savarimuthu was deputed to the 2nd plaintiff company by the 1st plaintiff
company the same ought to have been disclosed to the defendant. From the evidence
of PW.1 it is clear that the deputation of Savarimuthu was not disclosed to the

defendant. P.W.1 stated as follows:

“our.gr. . 10,1112  sysmisar  G&Fssn  FCLB  H6lU6T
Clumw @ 6m & &6V (Kb S Gl Fs06vLD Lwiren ) BT 65)1_ & & IT 68T 60
Blmisuet &Sl Ol GL &6t I eiiilw FLOUHSL0M &
SWRSIULL  HySHRIGaT 60ipTe) ST IbS HlSRIS6N
upmuw  alaurSmeHowr  HusSSHIeT  Bemevowr  UlpDleun sl
BmeusiSBNG STRISeT YoIluailshsnsy eTaimrsd &l mer."

The material fact of deputation was suppressed and hence there was absolutely no
infirmity in repudiating the policy on the ground of non-disclosure. From Ex.B.2, it
is clear that the 3rd concern by name Chellam Tyre Retreading, Kodaikanal was very
much in existence and the same is also admitted by P.W.2 in his evidence. The
plaintiff's have failed to prove by cogent evidence that the delinquent employee was
depouted as additional incharge to the 2nd plaintiff concern and therefore I find no
infirmity in the repudiation of the claims by the defendants on the ground of non
disclosure. One other reason for rejection of the claim is the violation of condition 5

and 12 of the policy which mandates the disclosure of the said fact.

Condition 5 of the policy reads as follows:-

"Unless the company be advised and it's written approval be obtained the
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company shall not be liable hereunder in the event of any change in the nature of the
business of the insured or in the duties and conditions of service of the employee or
if remuneration of employee be reduced or its basis altered or if the precautions
stated by the insured with regard to accounting be not duly followed or if the insured
shall continue to entrust the employee with money or goods after having knowledge

of any material fact bearing on the honesty of the employee."

Condition 12 of the policy reads as follows :-
"For the purpose of identifying employee in all cases of change of residence or
occupation or change of name whether by marriage or otherwise due notice thereof

in writing shall be given by the insured to the company."

19. It is admitted by both P.W.1 and P.W.2 in their evidence that they are bound
by the conditions of the policy. Conditions 5 and 12 of the contract as stated above
clearly stipulate that any change in the nature of business of insured or in the duties
and conditions of service of the employee or any other matter referred to therein shall
be disclosed. In the present case, the plaintiffs have admitted that they have not
informed the company about the deputation of Savarimuthu and therefore the
plaintiff's have violated conditions 5 and 12 of the policy. The contract of Insurance
is a contract in good faith i.e Uberrima fide and therefore non-disclosure can be very

well taken as a ground for repudiation of the claim.

20. I am therefore of the view that there are no merits in the appeal and the
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same deserves to be dismissed. The Judgment and Decree of the Trial Court is

confirmed. There shall be no order as to costs.

08.02.2023

dsn/sn

Speaking Order: Yes/No
Index: Yes/No

Neutral Citation: Yes/No

To
The First Additional District Judge,
Madurai
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N.MALA.J.,

dsn/sn

A.S(MD).No.10 of 2009

08.02.2023



