Crl. Appeal No. 5 of 2019

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on 07.06.2023
Pronounced on 30.06.2023

Coram

THE HONOURABLE MR. JUSTICE M.SUNDAR
and
THE HONOURABLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI

Crl. Appeal No. 5 of 2019

Yuvaraj . Appellant
Vs

State: Inspector of Police,

Elachipalayam Police Station,

Namakkal District. . Respondent
Cr.No.62/2013

Criminal Appeal filed under Section 374 Cr.P.C. against the judgment
passed in S.C. No.27 of 2016 dated 06.12.2018 on the file of the Principal
Sessions Judge, Namakkal.

For Appellant . Mr.A.Padmanaban

For Respondent . Mr.E.Raj Thilak,
Addl. Public Prosecutor

1/34

https://lwww.mhc.tn.gov.in/judis



Crl. Appeal No. 5 of 2019

JUDGMENT

K.GOVINDARAJAN THILAKAVADI, J.

The Appellant/Accused has preferred the instant criminal Appeal ( as
an aggrieved person) as against the judgment dated 06.12.2018 in S.C.No.27
of 2016 passed by the learned Principal Session Judge, Namakkal.

Facts:

2.The case of the prosecution is that the Appellant/Accused is an
habitual drunkard and frequently developed quarrel with his father. He was in
the habit of demanding money from his father for doing Rig business. When
the same was refused by the deceased father, the Appellant/Accused uttered,
“B Qsgg Qsroopdmrsred Hrer Euudurs @mpdmutuer.” and decided
to do away with him. On 01.05.2013/02.05.2013 in between 11.00 p.m and
01.00 a.m the Appellant/Accused took his father and inflicted a cut injury
with koduval on the head of his father, who succumbed to the injuries

sustained by him. Hence, the Appellant/Accused was charged for the offence
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punishable under Section 302 IPC. The prosecution has examined 11
witnesses and marked Exs.P.1 to P.35. On the side of the Accused neither

oral nor documentary evidence was let in.

3. The learned Principal Sessions Judge, Namakkal, after perusing the
oral and documentary evidence on record and the arguments advanced on
both sides passed the impugned Judgment in S.C.No.27 of 2016 on

06.12.2018 1n which he had observed as follows:

""Taking into consideration of all the materials on
record, this court is of the view the intention of the accused
to do away with the deceased and putting into action proves
that he has decided to cause death of the deceased and
hence, prosecution proved that, accused committed murder
of Kandasamy, with intention of causing death beyond
reasonable doubt and the accused is liable to be punished

u/s 302 IPC.

Taking into consideration of all the evidences,
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documents and other materials on record, it is held as, the
prosecution proved that the accused committed murder of
Kandasamy on 01.05.2013 within the Elachipalayam PS
jurisdiction beyond reasonable doubt and hence, the

accused Yuvaraj is liable to be punished u/s 302 IPC.

In the result, the accused Yuvaraj committed murder,
and taking into consideration of the same, accused is
convicted u/s 302 IPC and sentenced to undergo
Imprisonment for Life and imposed fine sum of Rs.10,000/-
(Rupees Ten Thousand only) in default of payment of fine to

undergo simple imprisonment for 4 years.

Since he is found guilty, he is not entitled to any
compensation for his arrest and detention, no compensation
is passed u/s 358 of Cr.P.C. Since the victim PW I has come
forward with truth, he is entitled for compensation u/s
357(a) IPC and he can claim the Victim Compensation
before the District Legal Services Authority, Namakkal by
filing application u/s 357(a) and 357(A) IPC.
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If any remission is given to him by the State
Government, in that case, the accused is entitled to set off

the period of imprisonment already undergone Section u/s

428 Cr.P.C."

4. Aggrieved by this, the present criminal appeal is preferred by the

appellant/Accused.

5.The learned counsel for Appellant/Accused urges before this Court
the following contentions,
(1) The prime witnesses P.W.1 to P.W.5 turned hostile. They did not

support the case of the prosecution.

(11)The conviction of the Appellant/Accused was based on the 'Extra
Judicial Confession' (Ex.P.9) alleged to have been given by the
Appellant/Accused to the Village Administrative Officer examined as P.W.6.
There was no acquaintance between the accused and the Village

Administrative Officer for the Appellant/Accused to repose confidence in
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him and give the alleged confession statement. The alleged 'Extra Judicial
Confession' is surrounded with suspicious circumstances and inherent

improbabilities.

(ii1)) The trial Court failed to take into consideration the material
discrepancy between the confessional statement before PW6/VAO and the
disclosure statement before PW11/I0. The confession statement, (Ex.P.9)
alleged to have been given by the accused to the Village Administrative

Officer on 04.05.2013, reads as follows:

%04.052013 1w Gzgl wmme  05.00 e EE
Gurfluwemorell  &lymwo KT 6T & S|VIEIETTE L 5T 60T
Quifiueoed)  &lmn  ETAITS  YWIRINGSSR  BmES6UT S,
Ouifiuineored)  SMOLD  GEHETUTEDETIL,  QFBISTL g6
GeUBEGEL, SESETS WSET WEITTE  6TaTueT oy eorTe)
QeTRAGQSTSITL TG ({peold  LI6T oML m)

BT 60T @LrfiLiLoewoT 65 SWymioLn, &(EHETLOLTEDETLLLD,

QemisTligm, srarg QUDCnTmLeT GLuikEEs  aImHeCner.
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TeTemIL e LmBS6IT S, &LI.)QLbITGUTLEl, CamreSoauref]  eTeoTm
@rswor () S|GSTET ST o GTETTIT&6T. ST EHSE
Hmwsmrors) Sars GOLUSSILET BHES  QImHSIHTT ST,
mrer 100 au@ly susor uesgeiil L, EEE Diploma e
L UesCser. Uy Uesstsste Matm el GLer.
ogariing eaarg ke o@sTer  Cameueum oot
seoralm  aleCouy  sTeTuT, BLESSUMD 16 ausmTip U
Gomr 2 cﬂ}bm?@&,srrrr&, o gall GuGarsyrrs  Galmev
urTeGEeT, oEID TearsHE aNmULD  @RTSSTE, ST
BHTETE — LTSHISMTS  ComnsE  CUTSTR 6l lge
@oEésar. oUlUTg  FETSE LEIGYUDSSWLL,  UDMS
fes@n  LPSSYL  @OESSTE  ComnsE  CursTn
Al EEESMS ST GTETS  SSLULGTTT  6T6oTensur
Qrrouan  Coaeioms Sl gaTTT.  QIGETITE, [HT6T 6160 G|
SSULETIT QU @MEGL 5 F66T Kusskh Q&mEhsLn
rgms  olnm  ustgms  OQerhssro e Qs
Qg s sisCsTarGasr serm  sTarg QUL LD
CoLbLar. oM@ oem uysskw B efkeTugms Seef
fin@ ummesemn  eerm  Qemsd el Lmm.  &wrmniled

geooreretm  @eeumioed 6Tl efkusmun  QEWeug 6T
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CoLLen® earmer Seilp &lle il imm. oy
91m&GILIGTLD 5T 60T LTS 818@&meT SGmeT. 13
ofsTUSmE ol ey QSTATETSTE TS EHEE 6T
Se&Sle SSITM GoUL®), eer ouuTellr (Bg  TETSHE
Qamiiy ks, aarCu o6y ST5g  SLlgall_mn
gorm ey GeuCser. @Bs oursme eSS
USSSS SO GUUSTBUN 10 HTeT OETEN SIRIT 6768 6T
surgTaTILOSSTTT. @MWl erer  ouuTeflr  gieTer
Qoumig, eSTn Srafkeme. RS STLeNE IHSk
STETRIGSSTL  GUTLLILLL  CuTfe)  SeoTerefT  @)(HESSTE
SES  SeuTetT  oammISSTN  EISTBS  STHIST S
SMllggn  Gumm  GUTLeTD  eTeoTm  6T6OTE  SLILITEME
010520130 Gzl @rey  9.00  uwmfsE G
e Lig&Qamem(H  Qer@emmeru, o fes ComSTamLLD
THSsIs0sTaH  CunOstarar  grsmms Curm  gyme
Qeerm BT SroraTss OCsmarCarear. BSNE QT QT
LT @& kmil (ALYNTS o & Q6T 6OTITT. T 60T
Qo p&EQsTmIH  aEs G IAMESE eESTSST
ToTemenr  BaI0 CHAITS S Ip6TTT. QSETTTE  6TETSHES)

Q5T TOULG  oper  Yess oL e Gsug
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@earmearCur.  GQesg  OsmeeLr  gr@umell  eeTm
&1 & QM 6wT () 6T 60T 60 &5 le0 @HHS Q& (BIeuT 66V
6T 60T QyUILIT &xfleaT gemsviilear (LPETLSS(LPLD, gmenL_uigyio
Qo pCarerr.  gur  SCp efymgeiLrr.  ggearing
prer  oileng aps CUTLpehs  smisafh  @rssw
upBBlpEesTaNn,  aar  meul Geps  Sjmemasi
@resn GEESSTYL, Ij@asomr LoNSS LG s
SIOLTIpELD  FTEESLITEETIILD STl FEDLSER  LSTT
Qarhes  maugCse. osaring Gurslert,  simai
amel  eflerfiessre  mrer  Geew, Smwuuf gy s
oTEEHGS GFarm  smpl oL B, CurdmEsE LWES
QaTm SmseT (per  gpeyma eTaTg  SLUTEme  GlETeme
Qswg afrsms et Georer.

Ue&s GesLGLer sflurs o aTerg).”

6.The learned counsel for the appellant/accused would submit that
'Extra Judicial Confession' is a weak piece of evidence, particularly when the

same is surrounded by suspicious circumstances.
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7.To support his contention he has relied upon the principles laid down

in a decision case reported in 2023 Live Law(SC) 171 Nikhil Chandra Mondal

Vs. State of West Bengal in Crl.A.No. 2269 of 2010 dated 3rd March 2023,

wherein the Hon'ble Apex Court has held as follows:

"15. It is a settled principle of law that extra-judicial
confession is a weak piece of evidence. It has been held that where
an extra-judicial ~ confession is surrounded by suspicious
circumstances, its credibility becomes doubtful and it loses its
importance. It has further been held that it is well-settled that it is a
rule of caution where the court would generally look for an
independent reliable corroboration before placing any reliance upon
such extra-judicial confession. It has been held that there is no doubt
that conviction can be based on extra-judicial confession, but in the
very nature of things, it is a weak piece of evidence. Reliance in this
respect could be placed on the judgment of this Court in the case of
Sahadevan and Another v. State of Tamil Nadu (2012) 6 SCC 403.
This Court, in the said case, after referring to various earlier
judgments on the point, observed thus:

16. Upon a proper analysis of the above referred judgments

of this Court, it will be appropriate to state the principles which
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would make an extra-judicial confession an admissible piece of
evidence capable of forming the basis of conviction of an accused.
These precepts would guide the judicial mind while dealing with the

veracity of cases where the prosecution heavily relies upon an extra-

judicial confession alleged to have been made by the accused:
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(i) The 'Extra Judicial Confession'is a weak evidence by itself. It has

to be examined by the court with greater care and caution.

ii) It should be made voluntarily and should be truthful.

(iii) It should inspire confidence.

(iv) An extra-judicial confession attains greater credibility and
evidentiary value if it is supported by a chain of cogent
circumstances and is further corroborated by other prosecution

evidence.

(v) For an extra-judicial confession to be the basis of conviction, it
should not suffer from any material discrepancies and inherent

improbabilities.

(vi) Such statement essentially has to be proved like any other fact

and in accordance with law"
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8.He would further contend that according to the prosecution, the
incriminating articles were recovered as per Section 27 of the Evidence Act.
But the said incriminating articles alleged to have been hidden in the house
by the Appellant/Accused were recovered by the police, which was already
within the knowledge of the police through the special report (Ex.P.10) given
by P.W.6/VAO while producing the Appellant/Accused to
P.W.11/Investigating Officer. So recovery under Section 27 is not applicable.
In this regard, he has relied upon the decided case in State of Haryana vs.
Jagbir Sigh reported in 2004 SCC (CRL) 126 : 2003 11 SCC 261 in which it
was held that,

""Since the dead body was recovered on the basis of
information already known, Section 27 of the Evidence Act has

no application."

9.He further made reference to the observation made by the Hon'ble
Supreme Court in Aher Raja Khima vs. State of Saurashtra, 1956 AIR SC

217 in which it was held that,
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"a recovery of incriminating articles alleged to have been
made by the accused while in custody is inadmissible in evidence,
if the police already knew, were they were hidden, that takes the

case out of the purview of Section 27 of Evidence Act."

10.The learned counsel further contended that there are lot of
discrepancies with regard to the recovery of the incriminating articles. The
Investigating Officer (P.W.11) deposed that the incriminating articles were
recovered from the house of the Appellant/Accused. Whereas the Village
Administrative Officer (P.W.6) deposed that the same was recovered from the
cowshed, located behind the house of the accused.

11.The core stand of the learned counsel for the Appellant/Accused is
that the entire prosecution case is based upon the "Extra Judicial Confession"
purputedly given by the accused on 04.05.2013 before the Village
Administrative Officer (P.W6). The trial Court had failed to appreciate that

the "Extra Judicial Confession" in question has no legal sanctity in law.
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12.Advancing his arguments, the learned counsel for the
Appellant/Accused brings it to the notice of this Court that the so called
"Extra Judicial Confession" of the Appellant/Accused is a weak piece of
evidence and by which no reliance can be placed to base a conviction. The
learned counsel also projects an argument that the trial Court has committed

an error in accepting the "Extra Judicial Confession".

13.By way of reply, the learned Additional Public Prosecutor for the
respondent submits that the trial Court had come to a definite conclusion that
the Appellant/Accused is responsible for causing the death of his father
(Kandasamy) and that the respondent/Prosecution had proved its case beyond
all reasonable doubt and finally convicted him under Section 302 IPC and
imposed a punishment of life sentence upon the Appellant/Accused in respect
of an offence under Section 302 IPC and also directed him to pay a fine of
Rs.10,000/- in default to undergo simple imprisonment for four years, which

does not suffer from any legal infirmities.

14/34

https://lwww.mhc.tn.gov.in/judis



Crl. Appeal No. 5 of 2019

14.Heard on both sides, records perused.

15.Since it is a case of circumstantial evidence, it is now well settled
that the circumstances from which the conclusion of guilt is to be drawn
should be fully proved and the circumstances must be conclusive in nature to
connect the accused with the crime. All the links in the chain of events must
be established beyond all reasonable doubt and the established circumstances
should be consistent with the hypothesis of the guilt of the accused and
inconsistent with his innocence. In a case based on circumstantial evidence,
the Court has to be on its guard to avoid the danger of allowing suspicion to
take the place of legal proof and has to be watchful to avoid the danger of
being swayed by emotional considerations, howsoever strong they may be to
take the place of proof. It comes to be known that the Appellant/Accused
frequently developed quarrel with his father (deceased) for want of money.
Since the same was refused by the deceased father, the Appellant/Accused
got angry and on the fateful day committed the murder of his father with a

deadly weapon. P.W.1-Kannammal, the defacto complainant, the mother of
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the Appellant/Accused, wife of the deceased Kandhasamy did not support the
case of the prosecution. P.W.2-Mahazar witness had spoken about the
preparation of the Observation Mahazar (Ex.P.4) and Rough Sketch (Ex.P.5)
and Seizure Mahazar (Ex.P.6)by the police on 02.05.2013 and about affixing
his signature in the observation Mahazar. P.W.3 to P.W.5 did not support the
case of the prosecution and were treated hostile. P.W.6, the Village
Administrative Officer had spoken about the "Extra Judicial Confession"
alleged to have been made by the Appellant/Accused. P.W.7 Dr. Arul had
spoken about conducting post-mortem over the body of the deceased and
about  issuing the post-mortem Certificate (Ex.P.15). The Chemical
examination report and the final opinion given by P.W.7 are marked as
Exs.P.16 & P.17. P.W.8 one Balachandran, Head Constable, Elachipalayam
PS had spoken about subjecting the dead body of the deceased Kandhasamy
to the duty Medical Officer, Tiruchengode Government Hospital for
conducting Autopsy over the body and after post-mortem subjecting the body
to the relatives of the deceased. P.W.10 one Rangaraj, Sub-Inspector of

Police, Elachipalayam PS had spoken about receipt of Ex.P.21 complaint on
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02.05.2013 at about 6.00 a.m and about registering a case in Crime
No0.62/2013 under Section 302 of Elachipalayam PS and P.W.9 Ramajayam,
Head Constable, Elachipalayam PS had spoken about submitting (EX.P.22)
FIR to the Judicial Magistrate, Tiruchengode. P.W.11- Chellamuthu,
Inspector of Police, Elachipalayam PS had spoken about conducting

investigation in this case.

16. Surprisingly the statement of witnesses P.W.1 to P.W.5, as rightly
pointed out by the learned counsel for the Appellant/Accused, were not put to
the Investigating Officer as to whether the above statements were given by
them. On perusal of the evidence adduced by the Investigating Officer
(P.W.11) he had only stated that he had recorded the statements of P.W.1 to
P.W.5 we remind ourselves of the dictum laid down in the decided case of
Tahsildar Singh and another vs. State of UP reported in AIR 1959 SC 1012

in which it is held that,

"Per Majority (Sinha, Kapur, Sarkar and Subba
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Rao JJ.) The procedure prescribed for contradicting a
witness by his previous statement made during
investigation, is that, if it is Intended to contradict him by
the writing, his attention must, before the writing can be
proved, be called to those parts of it which are to be used
for the purpose of contradicting him. The proviso to S. 162
only enables the accused to make use of such statement to
contradict a witness in the manner provided by S.145 of
the Evidence Act. It would be doing violence to the
language of the proviso if the said statement be allowed to
be used for the purpose of cross-examining a witness
within the meaning of thefirst part of S.145 of the Evidence
Act. The argument that it would not be possible to invoke
the second part of S.145 of the Evidence Act without
putting relevant questions under the first part thereof
cannot be accepted. The second part of S.145 of the
Evidence Act clearly indicates the simple procedure to be

followed."

17.Therefore, the evidence of P.W.1 to P.W.5 remains unchallenged
and binding on the prosecution. On going through the judgment of the trial

Court it is found that the conviction of the Appellant/Accused was based on
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the alleged "Extra Judicial Confession" (Ex.P.9) given to the Village
Administrative Officer and recovery of the incriminating articles under

Section 27 of the Indian Evidence Act.

18.Coming to the alleged "Extra Judicial Confession" it is a settled
principle of law that "Extra Judicial Confession" is a weak piece of evidence
particularly when it is surrounded by suspicious circumstances. As it is
observed by the Hon'ble Supreme Court in Heramba Brahma vs State of
Assam reported in 1982 AIR SC 1595 it has to pass the test of reproduction
of exact words, the reason or motive for confession and person selected in

whom confidence is reposed. The said observation is extracted here under :

"We are at a loss to understand how the High Court accepted
the evidence on this extra-judicial confession without
examining the credentials of P.W.2 Bistiram, without
ascertaining the words used; without referring to the decision
of this Court to be presently mentioned wherein it is succinctly
stated that extra-judicial confession to afford a piece of

reliable evidence must pass the test of reproduction of exact
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words, the season or motive for confession and person selected

in whom confidence is reposed"

19.In the present case, admittedly there was no history of previous
association between the Village Administrative Officer and the Accused
herein. There is no justification to infer that the accused could repose
confidence in him. In the circumstances, it seems highly improbable that the
accused would go to the Village Administrative Officer and blurt out a
confession. Absolutely, there is no motive for confessing before the Village
Administrative Officer. Therefore, there is no special reason for the accused
approaching the Village Administrative Officer to make a confession. Above
all, the Accused was very much available with other witnesses when the
police visited the spot of occurrence before the alleged confession statement
given to the Village Administrative Officer. Hence, the contention of the
prosecution that the Accused approached the Village Administrative Officer
due to fear of police cannot be accepted. While so, it is evident that this

confession is only a make belief thought of during the investigation with the
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assistance of an obliging Village Administrative Officer and it is unsafe to

place any reliance on the same. Further a division Bench of this Court as

pointed out In re Lakshmanan (1971 M.L.J., Criminal 178) that,
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"under Rule 72 of the Criminal Rules of Practice, the
"Village Magistrates are absolutely prohibited from
reducing to writing any confession or statement whatever
made by an accused person after the police investigation
has begun". It was intended to prevent false 'Extra Judicial
Confession's being secured through the help of the village
munsif after the commencement of the investigation. The
extra- judicial confession itself is a weak evidence and its
value becomes less when it is obtained by a person in the
position of the village munsif after investigation of the case
by the police has started. But on a careful examination of
the relevant provisions relating to the matter, it is not
possible to state it is illegal or Inadmissible in evidence,
though the weight to be attached to the same may be
relevant question for consideration on the facts and

circumstances of each case."
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10. Also in the aforesaid decision at Page No. 518 at
Paragraph No. 15 it is observed as follows:

"15. We have already seen that no
importance could be attached to Ex. P.5 statement
stated to have been given by A.1 Raju before P.W.§
Village Administrative Officer. While so, the arrest
of A.1, his confession as per Ex.P.7, and the
consequential recovery of M.O.1 also fails to the

ground."

20.For all intent and purport, therefore, Rule 72 of the Criminal Rules
of Practice has become redundant and nugatory, logical corollary whereof
would be that there does not exist any embargo for an accused person to
make an extra-judicial confession before a Village Administrative Officer.

21.We, for the reasons stated herein before, are of the opinion that the
'Extra Judicial Confession' by the Appellant/Accused before the Village
Administrative Officer was not inadmissible and, thus, could be relied upon.

But the same must inspire the confidence of the Court.
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221t is therefore crystal clear that Ex.P.9 confession statement
recorded by P.W.6 cannot be thrown away as inadmissible. However, in the
very same precedent of the Hon'ble Apex Court by relying on various other
decisions, it is found highlighted that the 'Extra Judicial Confession' is a weak
piece of evidence and in that connection, this Court in Chandran vs State in
Crl.A.No. 97 of 2005 at paragraph no.46 has observed as hereunder:

"46. Yet again in State of Rajasthan v. Raja Ram it
was stated: (SCC p. 192, para 19) "19. An extra-judicial
confession, if voluntary and true and made in a fit state of
mind, can be relied upon by the court. The confession will
have to be proved like any other fact. The value of the
evidence as to confession, like any other evidence, depends
upon the veracity of the witness to whom it has been made.
The value of the evidence as to the confession depends on
the reliability of the witness who gives the evidence. It is not
open to any court to start with a presumption that extra-
judicial confession is a weak type of evidence. It would
depend on the nature of the circumstances, the time when
the confession was made and the credibility of the witnesses

who speak to such a confession. Such a confession can be
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relied upon and conviction can be founded thereon if the
evidence about the confession comes from the mouth of
witnesses who appear to be unbiased, not even remotely
inimical to the accused, and in respect of whom nothing is
brought out which may tend to indicate that he may have a
motive of attributing an untruthful statement to the accused,
the words spoken to by the witness are clear, unambiguous
and unmistakably convey that the accused is the perpetrator
of the crime and nothing is omitted by the witness which
may militate against it. After subjecting the evidence of the
witness to a rigorous test on the touchstone of credibility,
the extra-judicial confession can be accepted and can be the

basis of a conviction if it passes the test of credibility."

23. In the present case, the conviction of the Appellant/Accused was
mainly based on the "Extra Judicial Confession" given to P.W.6. The
Appellant/Accused is said to have given "Extra Judicial Confession" to
PW6//VAO under Ex.P.9 on 04.05.2013, wherein he has admitted that out of
bitter hatredness towards his father, he wanted to do away with him. On

01.05.2013 after 09.00 p.m he took his father to the field for the purpose to

24/34

https://lwww.mhc.tn.gov.in/judis



Crl. Appeal No. 5 of 2019

locate a place to erect a bore well. At that time, father wanted to find a water
course by using a divider stick. The Appellant/Accused produced a stick and
his father abused him for bringing a defective stick. Enraged, the
Appellant/Accused caused the murder of his father by inflicting cut injury on

his head with the aid of a deadly weapon.

24 1t is unbelievable that the Appellant/Accused had chosen the night
hours to take his father to the field to find a water course in the field. P.W.6
in his evidence admitted that he had no acquaintance with the
Appellant/Accused before the alleged "Extra Judicial Confession". He also
admitted that the Appellant/Accused is neither his friend nor related to him.
Hence, it is difficult to believe that a person with guilty conscience will go to
a total stranger to unburden his guilt. Therefore, the confessional statement is
surrounded with suspicious circumstances and inherent improbabilities. It is
settled principle of law that however strong a suspicion may be, it cannot take
place of a proof beyond reasonable doubt. It is a settled principle of law that

extra- judicial confession is a weak piece of evidence. It has been held that
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where an extra-judicial confession 1is surrounded by suspicious
circumstances, its credibility becomes doubtful and it loses its importance. It
has further been held that it is well-settled that it is a rule of caution where
the court would generally look for an independent reliable corroboration
before placing any reliance upon such extra-judicial confession. It has been
held that there is no doubt that conviction can be based on extra-judicial

confession, but in the very nature of things, it is a weak piece of evidence.

25.Reliance in this respect could be placed on the judgment of the
Hon'ble Apex Court in the case of Sahadevan and Another v. State of Tamil
Nadu reported in (2012) 6 SCC 403. The Hon'ble Apex Court, in the said

case, after referring to various earlier judgments on the point. observed thus:

“16. Upon a proper analysis of the abovereferred
judgments of this Court, it will be appropriate to state the
principles  which would make an 'Extra Judicial
confession' an admissible piece of evidence capable of
forming the basis of conviction of an accused. These

precepts would guide the judicial mind while dealing with
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the veracity of cases where the prosecution heavily relies
upon an extra-judicial confession alleged to have been
made by the accused.:

(1) The extra-judicial confession is a weak evidence by
itself. It has to be examined by the court with greater care
and caution. (ii) It should be made voluntarily and should
be truthful.

(ii) It should inspire confidence.

(iv) An extra-judicial confession attains greater credibility
and evidentiary value if it is supported by a chain of
cogent circumstances and is further corroborated by other
prosecution evidence.

(v) For an extra-judicial confession to be the basis of
conviction, it should not suffer from any material
discrepancies and inherent improbabilities.

(vi) Such statement essentially has to be proved like any

other fact and in accordance with law."

26.Adhering to the aforesaid caution reiterated and posited by the
Hon'ble Apex Court, we also could start with the presumption that Ex.P.9
"Extra Judicial Confession" is a weak piece of confession. We have to search

for other circumstances in support of the "Extra Judicial Confession", from
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the evidence available on record. But, our discussion supra, would show that

except the "Extra Judicial Confession" nothing is available in this case.

27.Therefore the alleged "Extra Judicial Confession" relied upon by the
prosecution is not true and voluntary, and not beyond the realm of doubt.
Moreover, the "Extra Judicial Confession" found not to be reproduction of
exact words of the Accused herein. The trial Court ought to have rejected the

evidence as to "Extra Judicial Confession".

28.Therefore, the alleged "Extra Judicial Confession" ought to have
been proved beyond all reasonable doubt. Moreover, the evidence in the
present case is contradictory and unacceptable in relation to the "Extra
Judicial Confession" and alleged recovery. The same is not free from any
suspicion. It has been held that where, 'Extra Judicial Confession' is
surrounded by suspicious circumstances, its credibility becomes doubtful and
it loses its importance. It is well settled that it is a rule of caution where the

Court would generally look for an independent reliable corroboration before
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placing any reliance upon such 'Extra Judicial Confession'. In this case there
is no independent reliable corroboration to accept the alleged extra judicial
confession. There is no evidence on record that the same is made voluntarily
by the accused. The alleged 'Extra Judicial Confession' do not inspire
confidence of this Court, and therefore, this Court declines to accept the same
and comes to a resultant conclusion that the Appellant/Accused was not
responsible for the death of Kandhasamy (Appellant father) and the
respondent/Prosecuting agency had not proved its case beyond any shadow of
doubt.

29.Next point for consideration is that whether the recovery under
Section 27 1s proved beyond reasonable doubt by the prosecution. On perusal
of records it is seen that even before the incriminating articles were recovered
by the police based on the confession made by the Appellant/Accused, the
police had knowledge about the presence of the incriminating articles in the
house of the Appellant/Accused. Before the recovery of the incriminating
articles, the special report marked as Ex.P.10 prepared by the Village

Administrative Officer was submitted to the police along with the
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Appellant/Accused. Therefore, as rightly pointed out by the learned counsel
for the Appellant/Accused, the incriminating articles recovered on the basis
of information already known Section 27 of the Evidence Act has no
application. If the police already knew, where the incriminating articles were
hidden, that takes the case out of the purview of Section 27 of Evidence Act.
Apart from that, P.W.11 the Investigation Officer deposed that the
incriminating  articles were recovered from the house of the
Appellant/Accused. Whereas the Village Administrative Officer (P.W.6)
deposed that the same was recovered from the cowshed, located behind the
house of the accused. Such discrepancies would cast a serious doubt about
the recovery of the incriminating materials at the instance of the

Appellant/Accused.

30.In view of the ratiocination adhered to, the convictions recorded and

sentences imposed cannot be upheld.

31.In the result, the Criminal Appeal is allowed setting aside the
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convictions recorded and sentences imposed by the learned Principal Session
Judge, Namakkal in S.C.No.27 of 2016. The Appellant/Accused shall be set
at liberty and released forthwith unless he is not required to be detained in
connection with any other case. Fine amount, if any, collected shall be

refunded to him.

M.SJ.) (K.G.T.J.)
30.06.2023
Index: Yes

Neutral Citation:Yes
vsn
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1.The Principal Session Judge, Namakkal

2.The Inspector of Police,
Elachipalayam Police Station,

Namakkal District.

3.The Public Prosecutor,
High Court, Madras.
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