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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 06.10.2023

CORAM

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN

Crl.O.P.No.30074 of 2018

and Crl.M.P.No.17680 of 2018

Syed Kamal Batcha ... Petitioner

-Vs-

1.The State of Tamil Nadu,

   Represented by

   The Inspector of Police,

   CCIW/CID Krishnagiri Unit,

   (Crime No.2 of 2004)

2.T.Ramadoss ... Respondents

Prayer:- Criminal Original Petition filed under Section 482 of Cr.P.C. praying 

to call for the records pertaining to the charge sheet laid in C.C.No.242 of 2021 

(served on the petitioner only on 27.11.2018) on the file of the Learned Judicial 

Magistrate -II, Krishnagiri and quash the same.

(Amended as per order dated 05.09.2023 in Crl.M.P.No.13479 of 2023 in 

Crl.O.P.No.30074 of 2018)

For Petitioner :  Mr.G.Ilamurugu

For R1 :  Mr.A.Gopinath

   Government Advocate(Crl.Side)

For R2 :  Notice served

   No appearance
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        ORDER

This Criminal Original Petition has been filed to quash the proceedings 

in  C.C.No.242  of  2021  on  the  file  of  the  Learned  Judicial  Magistrate-II, 

Krishnagiri.

2.  Heard the learned counsel  on either  side and perused the materials 

available on record.

3.  On  the  complaint  lodged  by  the  petitioner,  based  on  the  report 

submitted by him under Section 81 of Tamil Nadu Cooperative Societies Act, 

the first respondent registered an FIR in Crime No.2 of 2004 for the offences 

under  Sections  408 and 477A of IPC alleging that  the accused persons  had 

misappropriated the society funds. After completion of the investigation, the 

first  respondent had filed a final report for the offences under Sections 408, 

477A.  The  final  report  was  filed  initially  as  against  two  accused  persons. 

Subsequently,  he  filed  another  report  and  accordingly,  other  accused  were 

implicated  as  accused.  By  the  5th  additional  final report  filed  by  the  first 

respondent,  the petitioner has been implicated as an accused for the charges 

under Sections 201(3) and 202 IPC. 
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4.  The petitioner was working as an Extension Officer of Cooperatives 

in the Cooperative department. During the course of his supervision, he found 

certain irregularities in Arasukuppam Primary Agricultural Co-operative Bank 

No.664 in the sales remit challans prepared by the Salesman one Ramachandra 

Reddy. He also found certain other dereliction committed by other officers. He 

submitted  a  preliminary  Special  report  dated  25.10.2002  to  the  second 

respondent, thereby recommended for conducting an enquiry under Section 81 

of  the  Tamil  Nadu  Co-operative  Societies  Act.  Accordingly,  the  second 

respondent directed the petitioner to conduct an enquiry under Section 81 of 

the Tamil Nadu Cooperative Societies Act. Thereafter, the petitioner conducted 

a detailed enquiry under Section 81 of the Tamil Nadu Co-operative Societies 

Act and submitted his report to the second respondent, dated 05.03.2003. He 

also  recommended  for  criminal  prosecution  and  also  for  departmental 

proceedings along with the depositions and other material evidences.

 

5.   Based  on  the  enquiry  report,  the  second  respondent  lodged  a 

complaint before the first respondent on 09.03.2004 alleging that the Salesman 

one R.Ramachandra Reddy had misappropriated the society funds to a tune of 

Rs.3,46,600/-.  In  fact,  the  said  accused  admitted  his  guilt  and  remitted  the 

entire amount which was misappropriated by him. The second respondent also 
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initiated  departmental  proceedings  as  well  as  surcharge  proceedings  for  the 

recovery of lands as against  the erred officials  for dereliction of duty while 

discharging their services.  

6.  After taking cognizance by the Trial Court in C.C.No.187 of 2005, it 

was renumbered in C.C.No.242 of 2021 on the file of Judicial Magistrate No.II, 

Krishnagiri. The first respondent filed an additional charge sheet alleging that 

the petitioner, on inspection, found irregularities of misappropriation of funds 

committed by the Arasakuppam Primary Agricultural Co-operative Bank by its 

Secretary  M.Kalappan,  President  M.Chikkanna  and  Salesman  Ramachandra 

Reddy and the Salesman of Bennangur one Subramani. On  the  basis  of  the 

special  report,  the  second  respondent  directed  the  petitioner  to  conduct  an 

enquiry under  Section 81 of  the  Tamil  Nadu Cooperative Societies  Act.  He 

conducted an enquiry and he submitted a false report, varying the special report 

submitted  by him. He had intentionally  omitted  to  mention  and include  the 

complicity of the Secretary Kalappan in the commission of crime along with 

Ramachandra Reddy, Salesman in the enquiry report dated 05.03.2003. 

7.  He submitted a false report by furnishing false figures in his report in 

accordance with the adjustment receipts issued by the Secretary Kalappan to 
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the Salesman with an intention to screen the offender the Secretary Kalappan of 

the Bank. Therefore, he was charged for the offences under Sections 201(3) 

and 202 IPC. Before filing the additional charges, the first respondent failed to 

obtain  the sanction  as  contemplated  under  Section  197 of  Cr.P.C, since  the 

petitioner while he was discharging his duty, he omitted to include the other 

accused in the case of misappropriation. 

8.  It is relevant to extract the provision under Section 197 of Cr.P.C.   

"Section 197 of the Code of Criminal Procedure, 1973 is set  

out herein below for convenience:

197.  Prosecution of  Judges  and public  servants: 1) When 

any person who is or was a Judge or Magistrate or a public servant  

not removable from his office save by or with the sanction of the  

Government  is  accused  of  any  offence  alleged  to  have  been 

committed by him while acting or purporting to act in the discharge  

of his official duty, no court shall take cognizance of such offence  

except with the previous sanction.

(a) in the case of a person who is employed or, as the case  

may  be,  was  at  the  time  of  commission  of  the  alleged  offence  

employed, in connection with the affairs of the Union, of the Central  

Government; 

(b) in the case of a person who is employed or, as the case  

may  be,  was  at  the  time  of  commission  of  the  alleged  offence  

employed,  in  connection  with  the  affairs  of  a  State,  of  the  State  
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Government:

Provided that where the alleged offence was committed by a  

person  referred  to  in  clause  (b)  during  the  period  while  a  

Proclamation  issued  under  clause  (1)  of  Article  356  of  the  

Constitution was in force in a State, clause (b) will apply as if for the 

expression  "State  Government''  occurring  therein,  the  expression 

"Central Government" were substituted.

(2) No court shall take cognizance of any offence alleged to  

have been committed by any member of  the Armed Forces of  the  

Union  while  acting  or  purporting  to  act  in  the  discharge  of  his  

official  duty,  except  with  the  previous  sanction  of  the  Central  

Government.

(3) The State Government may, by notification, direct that the 

provisions of sub-section (2) shall apply to such class or category of  

the members of the Forces charged with the maintenance of public  

order as may be specified therein, wherever they may be serving,  

and thereupon the provisions of that sub-section will apply as if for 

the  expression  "Central  Government"  occurring  therein,  the  

expression "State Government" were substituted." 

9.  Thus, it is clear that when the petitioner was discharging his official 

duty, no Court shall take cognizance of such offences except with the previous 

sanction,  for  which  the  learned  counsel  for  the  petitioner  relied  upon  the 

Judgment reported in  2020 7 SCC 695  in the case of  D.Devaraja Vs Owais  

Sabeer Hussain, wherein it was held that the application under Section 482 of 
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the Criminal Procedure Code is maintainable to quash proceedings which are 

ex facie bad for want of sanction, frivolous or abuse of process of Court. If, on 

the  face  of  the  complaint,  the  act  alleged  appears  to  have  a  reasonable 

relationship  with  official  duty,  where  the  criminal  proceeding  is  apparently 

prompted  by  mala  fides  and  instituted  with  ulterior  motive,  power  under 

Section 482 of the Criminal  Procedure Code would have to be exercised to 

quash the proceedings, to prevent abuse of process of Court. 

10. In the case on hand, the petitioner only conducted an enquiry under 

Section 81 of the Tamil Nadu Co-operative Societies Act and found that there 

was  misappropriation  by  the  Salesman  Ramachandra  Reddy.  The  relevant 

portion of the enquiry report under Section 81 of the Tamil Nadu Cooperative 

Societies Act, dated 05.03.2003 is extracted herein:-

  “ jpU/vk;/fhsg;gd; brayhsh; jdJ thf;FK:yj;jpy;. t';fpj; 

jdp  mYtyhpd;  vGj;JK:ykhd  mwpt[iufSf;Fg;  g[wk;ghft[k;. 

vt;tpj  vGj;J  K:ykhd  MizfSk;  tH';fg;glhj  epiyapYk;. 

tpw;gidahsh; tpw;gidj; bjhifia murFg;gk; t';fpapy; neuoahf 

brYj;jhky;. bjhlh;e;J njd;fdpf;nfhl;il kj;jpa t';fpf; fpisapy; 

,Urhy;  bra;J  te;jjhfj;  bjhptpj;Js;shh;/  tpw;gidahsh; 

bjhlh;e;J  36  ryhd;fis  jpUj;jk;  bra;ag;gl;lij  brayhsh; 

Th;e;J  ftdpj;jpUe;jhy;.  nkw;fz;l  FiwghLfs;  eilbgw;wij 
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Kw;wpYk; jtph;j;jpUf;fyhk;/ nkYk;. kj;jpa Tl;Lwt[ t';fpapy; bghJ 

tpepnahfj;jpl;l fhRf;fld; fzf;fpid xj;jpirt[ bra;jpUe;jhYk;. 

,f;FiwghLfs; epfH;e;jij fz;Lgpoj;jpUf;fyhk;/ Mdhy; ,jidr; 

bra;a brayhsh; jpU/vk;/fhsg;gd; jtwpa[s;shh;/

jpU/Mh;/uhkr;re;jpuh bul;o. tpw;gidahsh; gy;ntW njjpfspy; 

tpw;gidj;  bjhiffis  bjhlh;e;J  jhkjkhf  brYj;jpa[k;.  36 

ryhd;fspYk;  jpUj;jk;  bra;jij  brayhsh;  fz;Lgpof;fhjJk;. 

eltof;if vLf;fhjJk; t';fpr; brayhsh; jpU/vk;/fhsg;gd; jdJ 

gzpapy;  mrphpj;ijahf  bray;gl;lJ  g[ydhfpd;wJ/  Mdhy;. 

tpw;gidahsh;  jdJ  thf;FK:yj;jpy;  midj;J  ryhd;fisa[k;. 

jhnd  jpUj;jk;  bra;jjhft[k;.  ifahly;  bra;ag;gl;l  midj;J 

bjhifa[k;  jd;Dila  brhe;j  cgnahfj;jpw;fhf  gad;gLj;jp 

bfhz;ljhft[k;.  ,jdpy;.  ntW  ve;j  gzpahsUf;Fk;  vt;tpj 

bjhlh;g[k;  ,y;iy  vdt[k;.  cWjp  bra;jjJld;.  ,Hg;g[j;bjhif 

KGtija[k; jhnd brYj;jpa[s;shh;/ vdnt. ,f;ifahly; ,dj;jpy; 

brayhsUf;F vt;tpj neuo bjhlh;g;g[k;  ,y;yhjjpdhy;. brayhsh; 

jpU/vk;/fhsg;gid  nkw;go  Fw;w';fSf;F  neuoahf  bghWg;ghf 

,aytpy;iy/ nkYk;. brayhsh;. bjhlh; eltof;iffs; nkw;bfhz;L 

tpw;gidj;bjhif  ,Hg;g[  KGtija[k;.  tNypj;jJld;.  tl;oia 

tNypf;ft[k; eltof;if nkw;bfhz;L tUfpd;whh;/ vdnt. nkw;fz;l 

ifahly; ,d';fspy; tpw;gidahsh; jpU/Mh;/uhkr;re;jpuh bul;oiaj; 

jtpu Vida gzpahsUf;F vt;tpj neuo bjhlh;g[k; ,y;iy vd 

cWjp bra;ag;gLfpwJ/
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jpU/Mh;/uhkr;re;jpuh  bul;o.  tpw;gidahsUk;  jdJ 

thf;FK:yj;jpy;  U:/3.46.000/-  Ia[k;  jhnd  ifahly;  bra;jjhf 

xg;g[f;bfhz;L  KGj;bjhifiaa[k;  jhnd  t';fpapy;  jpUk;gr; 

brYj;jp. t';fp ,Hg;gpid <L bra;Js;shh;/ vdnt. nkw;go Fw;w 

,d';fSf;F  jpU/Mh;/uhkr;re;jpuh  bul;o  tpw;gidahsnu  KG 

bgWg;ghthh;/  t';fpf;F  Vw;gl;l  ,Hg;g[j;bjhif KGtJk;  tNyhd 

epiyapy;  nkw;go  epfH;t[fs;  eilbgw  fhuzkhf  ,Ue;j 

jpU/Mh;/uhkr;re;jpuh bul;o tpw;gidahsh; kPJ Jiw mstpy; kw;Wk; 

Fw;wtpay;  eltof;iffs;  nkw;bfhs;syhk;  vd  ghpe;Jiu 

bra;fpd;nwd;/”

11.  Since  the  Salesman  Ramachandra  Reddy  admitted  his  guilt,  the 

petitioner  recommended  for  departmental  enquiry  as  well  as  criminal 

proceedings  as  against  the  Salesman.  Therefore,  on  the  strength  of  the  said 

report,  the  second respondent  herein  had taken departmental  proceedings  as 

well  as  lodged  a  complaint  before  the  first  respondent.  Hence,  the  sanction 

under Section 197 Cr.P.C is very much required in this case. Admittedly, the 

first respondent failed to obtain any sanction in order to proceed against the 

petitioner for the charges under Sections 201(3) and 202 IPC.  

12.  Mr.A.Gopinath, learned Government Advocate (Crl.Side) submitted 

that  the sanction can be challenged even at the time of trial or in the fag end of 
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the trial.

13.  He also relied upon the Judgment of the Hon'ble Supreme Court of 

India  in  Crl.Appeal  No.1598  of  2023  in  the  case  of  State  of  Karnataka  

Lokayukta Police Vs S.Subbegowda,  wherein the Hon'ble Supreme Court of 

India held as follows:-

“10. Having regard to the afore-stated provisions contained in 

Section 19 of the said Act, there remains no shadow of doubt that the  

statute  forbids  taking of  cognizance by the  Court  against  a  public  

servant except with the previous sanction of the Government/authority  

competent to grant such sanction in terms of clauses (a), (b) and (c) to  

Section  19(1).  It  is  also  well  settled  proposition  of  law  that  the  

question with regard to the validity of such sanction should be raised  

at the earliest stage of the proceedings, however could be raised at  

the subsequent stage of the trial also. In our opinion, the stages of  

proceedings at which an accused could raise the issue with regard to  

the validity of the sanction would be the stage when the Court takes  

cognizance of the offence, the stage when the charge is to be framed  

by the Court or at the stage when the trial is complete i.e.,at the stage 

of final arguments in the trial. Such issue of course, could be raised  

before  the  Court  in  appeal,  revision  or  confirmation,  however  the 

powers of  such court  would be subject  to sub-section (3) and sub-

section (4) of Section 19 of the said Act. It is also significant to note  

that the competence of  the court  trying the accused also would be  

dependent upon the existence of the validity of sanction, and therefore  

it is always desirable to raise the issue of validity of sanction at the  

earliest  point  of  time.  It  cannot  be  gainsaid that  in  the  case  the  

sanction  is  found  to  be  invalid,  the  trial  court  can  discharge  the  

accused  and  relegate  the  parties  to  a  stage  where  the  competent  

authority  may  grant  a  fresh  sanction  for  the  prosecution  in  

accordance with the law".
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14.   The  above  judgment  arises  out  of  Prevention  of  Corruption  Act 

under Section 19(1) of the Act. It is no way applicable to the case on hand. 

That apart, in the above case, already sanction was accorded and the same was 

under challenge. Whereas, in the case on hand, no sanction was accorded in 

order  to prosecute  the petitioner  as contemplated under Section 197 Cr.P.C. 

Therefore, the prosecution ought to have obtained previous sanction in terms of 

197(1) of Cr.P.C. for prosecuting the petitioner for the offences under Section 

201(3) and 202 of IPC. That apart, no prosecution shall be instituted under the 

Co-operative Societies Act without previous sanction of the Registrar and such 

sanction shall  be  given without giving to the person concerned a reasonable 

opportunity to represent his case  as contemplated under Section 164(3) of the 

Tamil Nadu Cooperatives Societies Act. 

15.   Admittedly,  no  opportunity  was  given  to  the  petitioner  before 

initiation  of  prosecution.  That  apart,  no  sanction  was  accorded  before  the 

initiation of prosecution.  Further,  there is  a protection under Section 176 of 

Tamil  Nadu  Co-operative  Societies  Act,  while  taking  action  in  good  faith. 

Accordingly, no suit, prosecution or other legal proceeding shall lie against the 

Government or any officer or servant of the Government or the Registrar or any 

person authorized by him for anything which is in good faith.
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16.  The petitioner found only certain irregularities in the society funds 

and also found there was misappropriation on his supervision. He submitted a 

Special Report. On receipt of such report, the second respondent ordered for an 

enquiry  under  Section  81  of  the  Tamil  Nadu  Co-operative  Societies  Act, 

thereby,  appointed  the  petitioner  to  conduct  an  enquiry.  He  conducted  an 

enquiry and submitted his report. Therefore, he acted in good faith and as such, 

no prosecution can be initiated against the petitioner.

17.  In view of the above, the proceedings in C.C.No.242 of 2021 cannot 

be sustained. Therefore, the proceedings in C.C.No.242 of 2021 on the file of 

the  Judicial  Magistrate-II,  Krishnagiri  is  hereby  quashed  as  against  the 

petitioner.  Accordingly,  this  Criminal  Original  Petition  stands  allowed. 

Consequently, connected Miscellaneous petition is closed.

06.10.2023

Internet : Yes

Index : Yes/No

Speaking order/Non-speaking order 

rjr/mn
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G.K.ILANTHIRAIYAN, J.

mn

To

1.The Inspector of Police,

   CCIW/CID Krishnagiri Unit.

2.The Public Prosecutor,

    High Court, Madras.

Crl.O.P.No.30074 of 2018

and Crl.M.P.No.17680 of 2018

06.10.2023
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