W.A. Nos.3485 & 3486 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 15.12.2023
CORAM
THE HON’BLE MR.JUSTICE S. VAIDYANATHAN
AND
THE HON’BLE MR. JUSTICE K. RAJASEKAR
W.A. Nos. 3485 & 3486 02023

&
C.M.P. Nos. 28440 & 28442 of 2023

The Management,
Tamil Nadu State Transport
Corporation,
No.12, Ramakrishna Road,
Salem — 636 007
rep. by its Managing Director. ..Appellant in
both appeals
Vs.
1. The Presiding Officer,
Labour Court, Salem.

2. D. Jayakumar ..Respondents
in both appeals

Prayer: Writ Appeals as against the order dated 10.08.2023 in W.P.

Nos. 18607 of 2015 and 30193 of 2019.
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For Appellant in both appeals ;2 Mr.M. Aswin
For Respondents in both
appeals .2 R1 Court
Mr.M.Agni Selvaraju
for R2
JUDGMENT

(Delivered by S. Vaidyanathan,J.)
The instant intra court appeals have been filed by the Transport

Corporation as against the order dated 10.08.2023 passed in W.P.

Nos.18607 of 2015 and 30193 of 2017.

2. For the sake of convenience, the parties are referred to in these

writ appeals as Management and Workman.

3. Facts, in brief, which had given rise to the filing of the writ
appeals are:

The workman joined the service of the Management as a Driver on
01.11.1980 and owing to the misconduct committed by him, a charge memo
dated 27.11.2009 was issued. Not satisfied with the explanation of the

workman dated 05.12.2009, an enquiry was conducted and the enquiry
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officer, by his report dated 17.08.2010 held that the charges were proved.
Based on the said report, a second show cause notice was issued to which a
detailed explanation was submitted by the workman. However, as it was not
found to be satisfactory, the Management imposed the punishment of
removal from service by order dated 27.01.2011. Aggrieved by the order of
removal from service, the workman raised an industrial dispute, in I.D. No.
24 of 2013, which was taken up by the Labour Court, Salem and by award
dated 11.02.2015, the Labour Court set aside the order of removal from
service and and imposed the punishment of postponement of increment with
cumulative effect for a perid of two years and directed the Management to
reinstate the workman with continuity of service and 25% backwages and
other attendant benefits. Aggrieved by the award of the Labour Court, the
Management filed W.P. No. 18607 of 2015 and questioning the rejection of
his request by the Management to implement the award of the Labour Court
on the ground that the said award was under challenge before this Court, the
workman filed W.P. No. 30193 of 2019. The learned Single Judge, by the
order under challenge, while dismissing the writ petition filed by the

Management, allowed the writ petition filed by the workman and directed
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the Management to disburse all the benefits as claimed by the workman,

Hence, the present writ appeals, at the instance of the Management.

4.  Heard the learned counsel for the Management as well as the
workman.
5. The charge against the workman, which resulted in his removal

from the service of the Management was that he disturbed the crew
counselling meeting held on 24.11.2009 and abused the officials in filthy
language. The Labour Court, after careful consideration of the materials
before it, came to the conclusion that even if the charges were proved, the
punishment of removal from service was disproportionate to the gravity of
the misconduct and thereby modified the punishment to postponement of
increment for a period of two years with cumulative effect and ordered
reinstatement with continuity of service, 25% backwages and all other
attendant benefits. The operative portion of the award passed by the Labour
Court is as hereunder:

” o o o o o
BoBluns, waysrreny 27120180 erSlioaysSrrr  Blireumsd
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veflpss  Cewg Upnlss e sSsrey g5 Clews sy,
By emShy o whiey Qe L arHESES Sy
vwey o Bloyss eweauss Couemrphd eremnd, QPG s S
oary wrs sressSlvGar DuBES vsfSCsTLrES] 25
esals Uarswuend wHpd L5 EYMESEHL A  Bewr bHid
uenfl oupmss Ceuemrntd erargnd 2 Ssreicnn (H@ ey

veSurs e Sssndns.”
The learned Single Judge had also dismissed the challenge made by the

Management to the award by way of W.P. No. 18607 of 2015. Moreover,
the learned Single Judge allowed the writ petition filed by the workman, as
stated supra, and observed that as the workman had already attained the age
of superannuation, the question of reinstatement would not arise and that the
workman would be entitled to all other benefits as per the award of the

Labour Court.

6. Though the learned counsel for the Management would contend
that the workman would not be entitled to any relief in the light of the
judgment rendered by the Hon'ble Apex Court in Mahindra and Mahindra
Limited V. NB. Narawade reported in (2005) 3 SCC 134, we are of the

view that the said judgment is distinguishable on facts, more so, when the
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workman has not committed similar misconduct earlier and the said
judgment may not be applicable to the facts of this case. In W.A. No. 1835
of 2021 (S. Raja V. M/s. Hindustan Unilever Limited and Another), a
Division Bench of this Court, to which one of us (SVNJ) was a member, had
considered the use of abusive language and hurl of threats to employer by
workman and by judgment dated 25.05.2023, it was held that the powers of
the Labour Court under Section 11-A of Industrial Disputes Act, 1947
(“I.D.Act”, in short) are wide enough and the Labour Court is empowered to
impose a lesser punishment than the one imposed by the Management. We
have categorically held in several cases that the powers of the Civil Court are
very limited whereas the powers of the Labour Court under the [.D.Act,
1947 are extensive. Under Section 11-A of I.D.Act, 1947, the Labour
Court's powers are wide enough to interfere and modify the punishment
imposed and the award of the Labour Court granting the relief cannot be
interfered with, more so, when the learned Single Judge has also confirmed
the same holding that there is no perversity in the award. It would be
worthwhile to extract Paragraph No.21 of the judgment in W.A.No. 1835 of

2021 for useful reference:

6\14

https://lwww.mhc.tn.gov.in/judis



W.A. Nos.3485 & 3486 of 2023

“21. Section 11-A of the Industrial Disputes Act, 1947 was
introduced on 15.12.1971 and after its introduction, the Labour
Court is empowered to reappreciate the evidence and come to a
different conclusion. Even though charges stood proved in this
case, the Labour Court has every right to interfere with the same,
in its wisdom as contemplated under Section 11-A of the 1.D.Act,
1947. It is true that Tiruvalluvar in his Tamil Masterpiece
“Tirukkural”, which was referred to by the Apex Court in Kaushal
Kishor V. State of U.P. And others (supra) had vindicated that
wound that was made by a hateful speech will not heal and remain
forever, but, however, the Poet nowhere stated that the person,
who indulged in such proclamation should be punished
immediately by way of dismissal from service, as the very same
Poet had emphasized in Kural No.151 that,
"oEpemars srew MowCures Saramer

@spanitt QuImssD See.”

Translation: “To bear with those who revile us, just
as the earth bears up those who dig it.”

Inner Tamil Meaning: seremer Qe (bHCeasrenguh
elprvey  srecdlaip Hlow  Cursh, Spenw
Qs eurenrid Cur g sCs SN e

o . M
ISR LITESLD.

7. When the matter was heard at length, on an earlier occasion, in
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order to shorten the life of litigation, this Court had putforth a suggestion to
the learned counsel for the workman as to whether the workman would be
agreeable to give up 25% of backwages so that a finality could be reached
and the workman would be able to see the colour of the coin during his

lifetime.

8. Pursuant to the suggestion of this Court, today, the workman
has filed an affidavit dated 15.12.2023 and same is scanned and reproduced

below:
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IN THE HIGH COURT OF MINCATURE AT MALRAS
{Appellate Jurisdickion)

WA Mo 2485 of 2003
ang
WA Mo 3488 af 2033
The Maragemen,
Tamil Nadu State Transport Comporation
Ko 12 Ramakrishna Rosd.
Salem — 856007 CAppeliantAppeian
Ve
1 The Presiding Office,
Labaur Court, Saler

2 D, dayakumar, DR No DBz,
Sh. Duraisami
Mo 128 Aypavu Goundar Sireat
Valepaddy Past & Taluk,
Salaim disbrict. HespondentsRespandents

C ON AFFIDANTT OF 0. :
I B Jayakumar, S& Dursisami Indian, Hindi, agad aboul 6o years - and
mesiding & Mo G222 Kemars] Nagar, Vada Chemnimadai Past At laluk, Salem

District &35 121, now emporarily come down to Chenna do hereby solammniy atfim
' and sincensly slate & fallows:

1 lam tha 2™ Respondent in the above ¥erit Appeal and | am weall acquairied
i with the facts and crcumstances of fis cass

2 | respacthully submit that | was the Haavy Vehicle Driver of the Appaliani
and afaingd supeannualion on 30-4-2015 aftar complstion al 34 yeses of
mEntoraUs seivica

3.1 respectiulty submit that iy desrmigsal ardar dated #7-1-2011 issued by fhe
Appallant for alleged misconduct of tharge levelled egainst me alegng that
| wantonly i a pra-planned mannor insedfared and mads disturbance in crew
coursedng maeling conducled on 24-11-20900 at about 11,30 hgsirs along wilh

Fage Mg, _—
WO of Gammn: & i i"d{"“
By~

ki
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oie

three olher emplovess and also used abuss and fithy language as agaiss
the warious Trade Union members and supenor officers i the presence of oiher
amiplyses wWho paricipaied in the moeting end they wers accomplished and i
hindering e mesting and subsaquently the crow counseling mesting was
Abandoned and my activly has crealed unrest amang other employees, was sol
gside by the learned Judge. Labour Court. Saleen in LD No 2452013 dated 11-2.201 b
Dy ==uing mnor punishment stoppirg my Incfemant for twa yaars with curmulatve
effect and drealed lhe respondent 1o renstate me in Beenvice with 25% of back wages
with &l aiher allowances and barafs.

4. | ragpectiully submit that the Appellant had challenped the awand of Labiour
Court made in 1D.No. 2472013 dated 112218 belons this Hon'ble High Cowt in
WP No.18607/2016 and obtained stay of cperdtion of the mward with the conditan
1o Beposd TH% back wages

8. | respectfully submit thal the Appallent did not comply with e direclian
made in M.P NoAAZHE in W P Ne 1860772015,

8. | respectfily submit that Mis Honble Court had vacsted the arder mada n
MLP No:A2016 on 22-1-2018 as the Appeflant did not cornply with ihe direction
magce, in spie of sevaral oppodunities granted and this Hontle Court had passed
the folowing onder:

"inspite of several indulgence being grantad, Peliioner! Management has not
compled with the direction ssuod by this Court 85 sarly Bs on 22.7-2015, directing
Eham 1o depesd 25% of tha backwages,

2 In fact the sakl order was & salf-wodking oider and the sty winod
aulomabcaly wvacated, Howeval, 88 as o pwe  an opporiundy o the
peftianecManagement, the Counl granted one o indulgense. Howawar, |
éppears that the Mansgement &5 not indined to comoly with the concfional inlerim
ortiar granled by this Cour and they are ating thek finpncsl mcapacity, i that ia g,
then the Petfiones Comoration hes o be wound up and the Govemment sy

consles that aspect of lhe matiar afsa. T
L
I N2, i TFY
M ol Correa Nil
Bignir: 5
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==
1 I tha light of the infafim order almady prantad By this Couwrs dated 22.07-

2015, Iy vacaled, e fespondentiwarkiman ks arfiied In mnilss procesdings i
implement the sward by Bppreaching te Labour Courd.

Accardingly, M.P,No.1 ol 2075 inW.F.Na. 188072015 stands digrmissad *

. I respectily submit Ihad thereafier | had recaived o = af Fs 2 82 5955

B3 part of 26% @l filing REP MNo J4/2041 on 5-2:2017 bafdje Lagour Court,
Salem

B | respecifully submif fra | am lsaving he above said 25, Ak wages of
the award of the larmed Labour Cour macde in LOMNe 242013 daled
e 112-2018,

Therafiore, | Tespacifidly pray that this Hanouratle High Court may ba fileased
o accept tis afidead andg Pass such furthier o cihar arder or wders as.ihis Han'lie
' High Cowt may deam fit and propar in the ciroumstances of jhis case and render

Juslica
A
Solemnly affimed g Channm Betore me
this he 15" day of Decemper 3004 'S
ard enad s nams i my nrmm:::-J J{,.I_Lnuﬂ"l- o -“‘!Jw-rr
[ L Hv".wy';_nu‘é"
Advocsdes, Channg|
POl Pl o s whene s g
Lozt & Page s 3, / '
o Efﬁmz:i LT '-1.1-h,_rl_a.|._, Laarl Pambdrg
$urt:lf—_ 7..."1' r-"l.:n La Lj'.'ll.i-"i:'q‘-
11\14

https://www.mhc.tn.gov.in/judis



W.A. Nos.3485 & 3486 of 2023

9. In view of the aforesaid affidavit filed by the workman giving
up 25% backwages, the rest of the benefits available to him like Gratuity,
Pension, etc barring entire backwages, shall be paid within a period of four
months from the date of receipt of a copy of this order. If any amount has
been paid or withdrawn by the employee pursuant to the orders of this
Court, the same need not be recovered or adjusted. It is submitted on behalf
of the workman, across the bar, that the workman is willing to deposit his
share of the contribution to the Provident Fund in order to enable him to get

better pensionary benefits and he is at liberty to do so.

10. The writ appeals are disposed of accordingly. No costs.

Connected C.M.Ps are closed.

(S.VN.J) (K.R.S.J)
nv 15.12.2023

12\14

https://lwww.mhc.tn.gov.in/judis



To

The Managing Director,

Tamil Nadu State Transport
Corporation,

No.12, Ramakrishna Road,

Salem — 636 007
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S. VAIDYANATHAN.J.

AND

K. RAJASEKAR,J.

nv

W.A Nos. 3485 & 3486 of 2023

15.12.2023



