W.A. No. 1702 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 25.07.2023
CORAM:
THE HON'BLE MR. JUSTICE S. VAIDYANATHAN
and

THE HON'BLE MR. JUSTICE K. RAJASEKAR

W.A. No. 1702 of 2023
&
C.M.P. No. 15046 0f 2023

1. The Tamil Nadu State Transport
Corporation (Villupuram) Ltd.,
Vellore Region,
Rep. by its General Manager,
Rangapuram, Vellore — 09.

2. The General Manager,
The Tamil Nadu State Transport
Corporation (Villupuram) Ltd.,

Thiruvannamalai Region,
Thiruvannamalai. ..Appellants

Vs.

Dayanithi ..Respondent

Prayer: Writ Appeal as against the order dated 30.06.2022 passed in
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W.P. No. 7648 of 2010.

For Appellants " Mr.M. Aswin
For Respondent  :: Mr.V. Ajoy Khose
JUDGMENT

(Delivered by S. Vaidyanathan,J.)

The present writ appeal has been preferred as against the order dated
30.06.2022 passed in W.P. No. 7648 of 2010 wherein the learned Single
Judge, taking into account that the respondent/writ petitioner had attained
superannuation, had directed the appellant Management to grant notional
promotion to the respondent/writ petitioner with continuity of service only
for the purpose of terminal benefits without backwages from the date on
which his juniors were promoted.

2. The minimum facts required for the disposal of the writ appeal
are stated hereunder:

(1) The respondent/workman joined the services of ‘Thanthai
Periyar Transport Corporation’ which was renamed as ‘Tamil Nadu State
Transport Corporation (Villupuram) Limited’ as an FElectrical Helper in

1979. The respondent was absorbed into the services of the new
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Corporation, namely, TNSCL, Villupuram, the 1% appellant herein as a
Junior Tradesman with continuity of service on the same conditions of
service. While working so, the respondent/workman completed Diploma
Course in Electrical Engineering, which is a requisite qualification for
promotion to the post of Junior Engineer and therefore, he submitted an
application on 18.12.1985 to the 1% appellant requesting promotion to the
post of Junior Engineer. Since, no orders were passed, based on the circular
dated 20.11.1986 issued by the 1t appellant stating that representation could
be made to the Management, in case of any grievance, the
respondent/workman submitted an application requesting grant of promotion
to the post of Junior Engineer, pursuant to which, he was called for an
interview on 14.11.1987. However, by order dated 28.11.1987, the
respondent’s request for promotion was rejected.

(1) Aggrieved by the said rejection and also by the grant of
promotion to two of his juniors by another order of even date, the
respondent/workman raised an industrial dispute with the help of Union
which was referred by the Government of Tamil Nadu on 28.10.2004 for

adjudication by the Industrial Tribunal and the Industrial Tribunal passed an
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award dated 14.02.2007 directing the appellant Corporation to consider the
case of the respondent/workman for promotion afresh as Junior Engineer on
par with Thiru Kotti, who was promoted as Junior Engineer from
28.11.1987 on the same criteria on which the juniors were promoted and if
found fit for promotion, to grant the respondent/workman all consequential
benefits in the manner known to law. Subsequent to the award passed, the
respondent/workman was called for an interview by the appellant
Corporation and by order dated 26.03.2008, the respondent’s claim for
promotion came to be rejected, resulting in the filing of the writ petition.

(i11)) The learned Single Judge, on considering the submissions made
on either side and on perusing the materials on record, by a detailed order,
found that the denial of petitioner’s promotion was vitiated by malice and
that the rejection was predetermined. The writ petition came to be disposed
of directing the appellant Corporation to grant notional promotion to the
respondent/workman, as he had attained the age of superannuation, with
continuity of service only for the purpose of terminal benefits without
backwages from the date on which his juniors were promoted. Questioning

the said order, the appellants are before this Court.
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3. The main contention of the appellants/Management before this
Court was that the employee/respondent had suffered punishments on
previous occasions and that he cannot be treated on par with Kotti, who was

not imposed with any such punishment.

-+, On the other hand, learned counsel appearing for the
respondent/workman would submit that the appellants had wantonly denied
promotion to the respondent/workman and it cannot be gainsaid that the
approval petition, which was filed on an earlier occasion, seeking approval
of dismissal of the respondent/workman from service on charges of theft,
was rejected by the Tribunal holding that the charges were not proved and
pursuant to the settlement arrived at under Section 18(1) of the Industrial
Disputes Act, 1947, the respondent/workman was reinstated with continuity
of service, but without backwages. He would further submit that the learned
Single Judge was right in holding that the denial of promotion was vitiated

by malice.
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5. Heard the submissions of the learned counsel on either side and

perused the materials on record.

6. Insofar as the contention of the appellants that the award,
though not questioned, does not direct promotion to be given and that the
award specifically states that in case, the employee was found fit for
promotion, he could be granted all consequential benefits, is concerned, the
result of the award alone cannot be looked into. The entire award has got to
be gone into. From paragraph No. 31 of the award, it is very clear that one
Kotti, with whom the respondent/workman compares himself for promotion
as a Junior Engineer was not even sent call letter for attending the interview
and the relevant portion of paragraph No.31 of the award is extracted
hereunder:

“31. It is not known as to how Thiru Kotti was given
promotion as Junior Engineer when he was not given any call
letter for attending personal interview. WWI in his proof
affidavit in para.13 has alleged that Thiru Panneerselvam
was promoted as Junior Engineer by the management on the

basis of extraneous consideration. The Workman Thiru
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V. Dayanidhy was not given promotion on account of legal
mala fide and victimisation and malice in law and effectual
victimisation are quite obvious in the case on hand before us.
Suffice it to state that the evidence of WWI workman V.
Dayanidhy is unassailable and the same is not controverted.
Inasmuch as the workman V. Dayanidhi was not given the
promotion, and in view of the evidence of WWI
Thiru V. Dayanidhy and on a perusal of documents and
available material on record, this Tribunal comes to the
conclusion that the workman Thiru V. Dayanidhi’s case
should be considered by the Respondent for his promotion as
Junior engineer afresh on par with Thiru Kotti who was
promoted as Junior Engineer from 28.11.87 on the same
criteria on which the juniors were promoted and if found fit
for promotion to grant him all the consequential benefits in
the manner known to law and the point is answered

accordingly.”

From the above extract, it is very clear that Kotti was given promotion
as Junior Engineer on 28.11.1987 even without any call letter for attending

the interview.
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7.  After the award, without questioning the same, thinking that the
award was in favour of appellant Corporation, the appellant Corporation
passed an order dated 26.03.2008 wherein it was stated that the Committee
consisting of Assistant Manager (Personnel), Branch Manager (Arcot) and
Deputy Manager (Technical) had interviewed the respondent/writ petitioner
for promotion afresh as Junior Engineer as per the directions of the
Industrial Tribunal, Chennai dated 14.02.2007 in I.D. No. 78/2004 and after
conducting the interview, the Committee decided that the respondent/writ
petitioner was found unfit for promotion to the post of Junior Engineer, as
his performance during the interview was found unsatisfactory for
promotion. The said order, which was the subject matter of the writ petition,
is reproduced hereunder:

"@6enblsmev  GluTHwTTT LSBT 2 wWieaHBIOT 2 L0
CHMMBNHD GIHTLTUTHS CFHMP) HHaTay 6Tswi  78/2004- 60
OlFsTemet  HLmwid DoNSHH 2 &HBHI6ssT g LiLsmL Ulls»
05.03.2008  yeim  @6N6UEYIUVE H S0 2 10%H&H  CBiLpuw
GCIBIT6Y Bl BHBLILIL L ).

GIBIT(LP B G Tenlsv. ABMBMD QYWD FHBLILIL L
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& (LPOUT6DT B LI 6] 2_uniey OILIMY6U S M) 650TL_T 60T
olFwsvHlmer  (Performance) 2. w&HGH — @evswev  eT60T
BV MIHHI  ADIBDH YT HIOTNBID, 2a10HF, LI 6N
o wiey YonBHH @uvrdH  [Hlemsvlllsy 2 _aTCanmid  6Tsi)

OB MaD HiFH GlFBTATMLILI(H Hlm FH). "

8. Thereafter, the respondent/workman appears to have submitted
an application to the Public Information Officer on 20.11.2008 seeking
information under the RTI Act with regard to documents containing the
details of assessment of his performance and the report given by the
interview committee about his performance. In response to the said queries,
the appellant Corporation had accepted that there was no record with regard
to the performance of the respondent/workman and the 1% appellant had
admitted that they did not record the questions put to the
respondent/workman and the answers given by him during the interview.
From the reply given under the said Act, it is very clear that the Management
had accepted that there were no materials to show that the performance of

the respondent/writ petitioner was poor so as to reject his candidature for
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promotion.

9.  The learned Single Judge, after taking into account, the overall
aspects and the pleadings, came to the conclusion that though the matter
could be remitted to the appellant Transport Corporation for fresh
consideration, refrained to do so as the employee had attained the age of
superannuation, a decade prior to the date of passing of the order in the writ
petition. That apart, the learned Single Judge had held that denial of
promotion was vitiated by malice and the interview conducted for others
appeared to be a mere formality and the rejection was pre-determined.
However, in order to give a quietus to the issue on hand and bring down the
life of litigation, in paragraph No. 8 of the order, the learned Single Judge
has moulded the relief granting notional promotion to the respondent/writ
petitioner with continuity of service only for the purpose of terminal benefits

without backwages from the date on which his juniors were promoted.

10.  We are of the view that the order of the learned Single Judge is

a well-considered one and does not deserve to be interfered with. As rightly
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observed by the learned Single Judge, the employee has attained the age of
superannuation and remitting the matter for fresh consideration, would
result in one more round of litigation, which we are not inclined to do so.
We, therefore, confirm the order of the learned Single Judge and the
appellants are directed to implement the same within a period of four

months from the date of receipt of a copy of this order.

11.  The writ appeal is dismissed with the above directions. No

costs. Connected C.M.P. 1s closed.

(S.V.N.,J.) (K.RS.,J.)
25.07.2023

To

1. The Tamil Nadu State Transport
Corporation (Villupuram) Ltd.,
Vellore Region,
Rep. by its General Manager,
Rangapuram, Vellore — 09.

2. The General Manager,
The Tamil Nadu State Transport
Corporation (Villupuram) Ltd.,
Thiruvannamalai Region,
Thiruvannamalai.
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S. VAIDYANATHAN, J.

AND

K. RAJASEKAR, J.

nv

W.A. No.1702 of 2023

25.07.2023



