S.A.No.270 of 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 30.10.2023

CORAM

THE HONOURABLE MR. JUSTICE S.SOUNTHAR

S.A.No. 270 of 2017
and C.M.P.No.6381 of 2017

1.Murugan (@ Kumar

2.Amirthavalli ...Appellants
Vs.

Minor Anish

Son of Murugan (@ Kumar,

Represented by his

Mother & Next friend Malliga ...Respondent

PRAYER: Second Appeal filed under Section 100 of the Civil Procedure
Code, against the judgment and decree of the learned II Additional District
Judge, Tindivanam in A.S.No.4 of 2015 dated 01.12.2016 in confirming the
judgment and decree of the learned Principal Subordinate Judge, Tindivanam

in O.S.No.189 of 2010 dated 24.04.2015.

For Appellants : Mr.M.R.Thangavel

For Respondent :  Mr.P.Mathivanan
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JUDGMENT

The defendants 1 & 3 in the suit for partition are the appellants. The
respondent herein filed the suit for partition claiming 2 share in the suit
properties. The suit was decreed by the Trial Court and the findings of the
Trial Court were confirmed by the 1% Appellate Court. Aggrieved by the

concurrent findings, the unsuccessful defendants 1 & 3 are before this Court.

2. The respondent is the minor son of the 1* appellant. The 2™ appellant
is the mother of 1% appellant. The suit was originally filed by the respondent
against the 1% appellant and his brother Venkatesan, who died issueless
pending the suit. Therefore, his mother 2™ appellant herein was arrayed as 3™

defendant 1n the suit.

3. According to the respondent, items 1 to 4 in the suit properties were
originally purchased by the 1* appellant's grand father Varadharaj Udayar and
after his death, items 1 to 4 were allotted to the share of 1* appellant in the
family partition dated 26.10.1989. The other two properties were purchased
out of joint family funds. Therefore, the respondent is entitled to '% share in all

6 items of the suit properties.
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4. The appellants herein filed the written statement and resisted the suit
on the ground that the respondent was not a son born out of marriage between
the 1% appellant and the respondent's mother Malliga. It is the specific case of
the 1% appellant that the said Malliga was not a legally wedded wife. It was
also pleaded by the 1% appellant that the suit properties in items 1 to 4 were
purchased by Varadharaj Udayar by his own efforts and after his death, the
properties were devolved on his only son Krishna Udayar under Section 8 of
Hindu Succession Act, 1966. Therefore, the respondent is not entitled to claim
share in the suit properties during the lifetime of his father namely the 1*

appellant and grand father Krishna Udayar.

5. Before the Trial Court, the mother of respondent Malliga was
examined as P.W.1 and two other witnesses were examined as P.W.2 and
P.W.3. On behalf of the respondent, 10 documents were marked as Ex.A1 to
Ex.A10. The I* appellant was examined as D.W.1 and his father Krishna
Udayar was examined as D.W.2. On behalf of the appellants, 4 documents

were marked as Ex.B1 to Ex.B4.
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6. The Trial Court on appreciation of oral and documentary evidence
available on record came to the conclusion that the mother of respondent
Malliga was legally wedded wife of the 1% appellant and the suit properties
were treated as hindu joint family properties by the parties and hence, the
respondent was entitled to '4 share in the suit properties. Therefore, the Trial
Court decreed the suit. Aggrieved by the same, the appellants preferred an
appeal in A.S.No.4 of 2015 on the file of II Additional District Court,
Tindivanam. The 1* Appellate Court confirmed the findings of the Trial Court.

Aggrieved by the concurrent findings, the appellants are before this Court.

7. The learned counsel appearing for the appellants mainly submitted
that the suit items 1 to 4 were self acquired properties of Varadharaj; Udayar,
on his death, the same were devolved on his only son Krishna Udayar under
Section 8 of Hindu Succession Act, 1966 Therefore, both the Courts below
erred in treating the suit properties as hindu joint family properties and

granted a decree for partition.

8. Both the Courts below on appreciation of recital found in Ex.A2

Partition Deed between the 1st Appellant and his father Krishna Udayar, came
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to the conclusion that the suit properties in items 1 to 4 were treated as joint
family properties by the parties. The recital in Ex.A2 was extracted by the 1st
Appellate Court and the same reads as follows;
uTe LGS 1984w  oyewT(h SELTUT LT 26-
@nusstm  Csd STl STISST ur@hrrﬁluaﬂi_br?
STsER\HESGL  arg o miwrt  @uoryr  uulT  &kme Ly eor
o epLwmm- 1, &me e o eLwrm  @oryr T @Lorr- 2
S BT TYSBESTETL  UTE LSS, BT SEOSILL

we serm o melkrT  @eemeul  EHTL  QMm  @hS

ooss  GOUUSSTT  EHID @8] 85  (@OLULDTiL

@S uECsHTD, EISET  @NNmn  @earesTa @il

SLiLig @& g LTS ST a0, LG SIS MS

2 5CaFBEID F UEGETWSSTTST Q&G FHUTL MG HT(LPLD
sundlss  @Bs uresn  UNess0sTaCLTD.  sTerGe

@sarguld Sl B0 LyTels  LTGSluomer  eusmeur

QErsI5SmT_@\g6TL .

9. A reading of Ex.A2 would make it clear that the 1st appellant and his
father Krishna Udayar treated items 1 to 4 of suit properties as hindu joint
family properties and entered into a Partition Deed whereunder, items 1 to 4
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were alloted to the share of 1st appellant. Therefore, the Courts below were
right in coming to the conclusion that the suit items 1 to 4 were hindu joint
family properties and consequently, the respondent herein entitled to 1/2 share

in the suit properties.

10. Both the Courts below on appreciation of evidence available on
record came to the conclusion that items 5 & 6 were purchased out of joint
family funds. It is pertinent to mention that there is no plea or evidence
available on record to show that the 1st appellant had any source of income to
purchase the suit properties in items 5 & 6. Having regard to the extent of the
suit items 1 to 4, both the Courts below came to the conclusion that out of
income earned from the joint family properties in items 1 to 4, the suit
properties in items 5 & 6 were purchased and hence, those items should also
be treated as joint family properties. In fact, when item 5 was purchased in the
name of 1st appellant and his deceased brother, his deceased brother was a
minor. Taking into consideration all these facts, the Courts below had given a
factual finding that the suit properties in items 5 & 6 were purchased out of
joint family funds. The said factual finding does not require any interference

by this Court.
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11. As far as the plea raised by the 1st appellant that the mother of
respondent was not a legally wedded wife is concerned, the 1st appellant, as
D.W.1, clearly admitted in his evidence about the factum of marriage between
him and Malliga. In such circumstances, the appellant cannot claim that the
respondent is the illegitimate child of the 1st appellant. Therefore, the findings
rendered by the Courts below that the respondent is the son born to the 1st
appellant through legally wedded wife also require no interference by this
Court.

12. Accordingly the second appeal stands dismissed

a) by affirming the judgment and decree dated 01.12.2016 made in
A.S.No.4 of 2015 on the file of the II Additional District Court, Tindivanam,
confirming the judgment and decree dated 24.04.2015 made in O.S.No.189 of
2010 on the file of the Principal Subordinate Court, Tindivanam; and

b) In the above facts and circumstances of the case, there will be no

order as to costs. Consequently, connected miscellaneous petition is closed.

30.10.2023
Index : Yes/No
Internet : Yes/No
Neutral Citation Case  : Yes/No
nti
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S.SOUNTHAR, J.
nti
S.A.No. 270 of 2017
To
1. The II Additional District Judge, Tindivanam.
2. The Principal Subordinate Judge, Tindivanam
30.10.2023
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