W.A.Nos.2424 and ! z :
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 19.09.2023
CORAM:
THE HONOURABLE MR.JUSTICE S.VAIDYANATHAN
THE HONOURABLE MR.?[I}ISTICE K.RAJASEKAR

W.A.No0s.2424 and 925 of 2023

and
C.M.P.No0.9244 of 2023
W.A.No.2424 of 2023
S.Mahendran . Appellant
..VS..

1. Tamil Nadu State Transport Corporation,
Rep. by its Managing Director,
Head Office,
Vellore.

2. The Presiding Officer,

Labour Court,
Vellore. . Respondents

W.A.No.925 of 2023

The Tamil Nadu State Transport Corporation,

Rep.by its Managing Director,

Head Office, Vellore. . Appellant

..Vs..
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1. N.Mahindran,

2. The Presiding Officer,
Labour Court, Vellore. . Respondents

Writ Appeals filed under Clause 15 of the Letters Patent to set aside the order

dated 19.01.2022 passed by the Single Bench in W.P.No.18192 of 2004.

For Appellant:

(in W.A.No0.2424/2023) : Mr.V.Ajay Khose

(in W.A.No0.925/2023) ; Mr.M.Aswin

For Respondents

(in W.A.No0.2424/2023) : Mr.M.Aswin (R1)

(in W.A.N0.925/2023) Mr.V.Ajay Khose (R1)
skokosk

COMMON JUDGMENT

(Judgment of the Court was delivered by SSVAIDYANATHAN, J)

Challenging the order passed by the learned single Judge dated 19.01.2022 in
W.P.No0.18192 of 2004, the Workman has preferred W.A.No.2424 of 2023 and the

Management has preferred W.A.No0.925 of 2023.

2. For the sake of convenience and clarity, the parties are referred to as

Workman and Management.

2/14

https://lwww.mhc.tn.gov.in/judis



W.A.Nos.2424 and | 5 -
3. The facts in nutshell could be stated thus:

(1) The Workman who joined the services of the Transport Corporation on

10.02.1986, was issued with a Charge Memo dated 28.11.1997, pursuant to which an

enquiry was conducted and in the enquiry, charges were held to be proved and hence,

he was dismissed from service on 28.08.2000.

(1) Aggrieved by the said dismissal order, the Workman raised an Industrial
Dispute before the Labour Court, Vellore and the same was taken on file as [.D.No.229
of 2001. The Labour Court, by an Award dated 22.07.2003, dealt with the preliminary
issue with regard to fairness of the enquiry and also on merits and thereafter, came to
the conclusion that the domestic enquiry was conducted in a fair and proper manner and
the charges were duly proved in the enquiry and therefore, the dismissal order passed by

the Management/Corporation need not be interfered with.

(111) Aggrieved, the Writ Petition in W.P.No.18192 of 2004 was preferred by
the Workman and the learned Single Judge, vide order dated 19.01.2022, set aside the
Award of the Labour Court and held that the workman is deemed to have continued in
service from 28.08.2000 onwards till his date of superannuation. The operative portion
of the order passed by the learned Single Judge is extracted hereunder:

"7. In the light of the above observations, the impugned
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award passed by the Labour Court, Vellore in 1.D.No.229 of 2001
dated 22.07.2003, as well as the dismissal order dated 28.08.2000,
is quashed. Consequently, the petitioner herein is deemed to have
continued in service from 28.08.2000 onwards till his date of
superannuation and hence the Management shall extend continuity
of service together with other attendant benefits for such period.
However, the petitioner shall not be entitled for any back wages for
the period of his non-employment. The Management shall pay the
employer's contribution of the Provident Fund for the period of his
non-employment. The respondent herein shall endeavor to pass
appropriate orders, retiring the petitioner from the services and
consequently disburse the retirement benefits, including the
pensionary benefits, within a period of four weeks from the date of
receipt of a copy of htis order. The Writ Petition stands allowed
accordingly. There shall be no order as to costs."”

(iv) Aggrieved by the aforesaid order of the learned Single Judge, the present

Writ Appeals have been preferred by the Workman and the Management respectively.

4. W.A.No.2424 of 2023 has been preferred by the Workman on the ground
that when the Single Bench has held that the domestic enquiry was not held in a fair and
proper manner, the Bench ought to have granted the entire relief, more so, when the

charges are not proved.

5. W.A.No0.925 of 2023 has been preferred by the Management on the ground
that the Labour Court, after considering all the materials available on record, has rightly
dismissed the industrial dispute raised by the Workman, but, the Single Bench, without

considering the same, has set aside the award of the Labour Court.
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6. According to the learned counsel for the Workman, despite repeated
requests made by the workman at every stage, documents sought by him were not
furnished by the Management. He further submitted that without furnishing the
documents sought by the Workman or without making any reference to the request

made by the Workman in his explanation to the 2nd Show Cause Notice, he was

dismissed from service on 28.08.2000.

7. The learned counsel for the Management would contend that the charges
levelled against the Workman were proved in the enquiry and based on the enquiry
report, the punishment of dismissal was imposed. He further submitted that the Labour
Court has framed a preliminary issue, i.e., whether the domestic enquiry was conducted
following the rules and principles of natural justice, and rendered a finding that the
domestic enquiry was conducted in a fair and proper manner and only thereafter,
proceeded to render its finding on merits and therefore, the question of rendering a
separate order by the Labour Court on the preliminary issue would arise only if the
domestic enquiry is set aside by the Labour Court, in which event only, the
Management should be given an opportunity to put forth evidence, both oral and
documentary, to establish charges. He further submitted that in paragraph 9 of the
counter claim filed by the Management before the Labour Court, the Management has

taken a plea that they must be given an opportunity to put forth the submission in order
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to establish the charges.

8. In response, Mr.Ajay Khose, learned counsel for the Workman, submitted
that the matter will have to be remanded to the Labour Court for fresh consideration on
merits as the Labour Court has rendered an incorrect finding, with regard to fairness of

the enquiry which is not reflected in the documents produced.

0. Though the parties produced the documents which are said to be exchanged
between them, particularly, a letter admitting the documents was not at all produced
before the Labour Court by either of the parties. That apart, the workman is also in
need of certain documents sought by him to establish that great prejudice is caused to
him with regard to fairness of the enquiry. The 1st charge against the Workman is that
in the trip sheet for Rs.17/-, though the last serial number of the ticket is shown 937, in
the trip sheet, he has written as 924 in a doubtful manner. The 2nd charge against him is
that on inspection of the cash bag, it was found that the cash bag was containing a sum
of Rs.23.50 less than that of the actual (collection) amount and the 3rd charge against

him is that he behaved with the passenger in a disturbing manner.

10. The Labour Court, after analysing the evidence on record, apart from

holding that the domestic enquiry is proper, on merits, came to the conclusion that the
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charges are proved. That apart, the Labour Court while dealing with question nos.2 and

3, has observed as follows:
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11. The finding of the Labour Court that not giving an explanation, would
amount to acceptance of the charge, may not be correct, for the reason that there should
be specific admission in order to enable the Labour Court to come to such a conclusion.
In the case on hand, no evidence is let in and hence, we are of the view that a separate
order is required in the said preliminary issue, only if the domestic enquiry is not fair
and proper and not otherwise. Though we have held that non giving of explanation
alone cannot be taken into account as acceptance of charge, the Labour Court has gone

into other aspects and come to the conclusion that the charges are proved.

12. The learned Single Judge, taking into consideration, the totality of

circumstances, interfered with the Award of the Labour Court and granted the relief as
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could be seen from the paragraph 7 extracted supra.

13.  Though it has been vehemently contended by the learned counsel for the
Workman that the matter has to be remitted to the Labour Court for fresh consideration,
we are not inclined to accept the said contention for the reason that firstly, the litigation
will not come to an end even after a decade, as there will be one more round of writ
petition and writ appeal. Be it noted, the Workman joined services on 10.02.1986 and
was dismissed from service on 28.08.2000 and attained the age of superannuation in
September 2013. The reason as to why a litigant approaches the Court is to have a
quietus to the issue and not to protract the litigation eternally. As this Court is vested
with wide powers under the extraordinary jurisdiction of Article 226 of the Constitution
of India, we modify the order dated 19.01.2022 of the learned Single Judge into one of
compulsory retirement and the actual services rendered shall be taken into account for
the purpose of granting Gratuity and pensionary benefits.The arrears of pension and
gratuity on actual services rendered shall be released to the workman within a period of
two months from the date of receipt of a copy of this judgment. The monthly pension
due to the workman shall be paid from November 2023. Earned leave encashment and
Provident Fund of the Workman shall be paid by the Employer for the actual services

rendered.
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14. ~ Mr.Aswin learned counsel for the Management, produced a communication

of the Management dated 05.08.2023, giving break-up details of the terminal benefits

payable to the Workman and the said communication is scanned and re-produced below

for the sake of ready reference:
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The amount mentioned in the aforesaid communication, without recovery, shall be paid

within a period of one month from the date of receipt of a copy of this judgment.

15. It is brought to the attention of this Court by the bar that there is no
procedure prescribed for deciding the fairness of enquiry. We make it very clear that in
case, domestic enquiry is questioned, it is the duty of the Labour Court to pass
preliminary order as to whether domestic enquiry is fair and proper. However, the
parties are at liberty to let in evidence, which may not be touching the merits of the
matter like whether the person is a Workman or not, whether the Management is an
Industry or not, whether the workman is subjected to victimisation, discrimination and
unfair labour practice and the like. In case, the Workman is not questioning the fairness
of enquiry, he shall file a Memo to that effect and the Labour Court/Tribunal must insist
on such a Memo to be filed by the learned counsel or endorsement need to be taken in
the docket. While passing final Award, the Memo or the endorsement made will have
to be reflected in the final Award. We also make it very clear that whenever a claim
petition is filed, details such as date of birth of the workman and his correct address
where communication has to be sent need to be mentioned. In case of change of
address of the parties, the same shall be informed to the Court and the otherside by
means of a separate memo. That apart, the employee shall also furnish his mobile

number.
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16.  In pending matters, the Tribunal / Central Government Tribunal/ Industrial
adjudicators dealing with labour matters under various labour enactments are expected
to get the aforesaid particulars and keep them in file. A copy of this judgment is
directed to be communicated to the Commissioner of Labour, who, in turn, shall
communicate the same to various authorities like the Secretary to Government, Labour

and Employment Department and other authorities of Central and State Government

dealing with Labour issues and the Labour Courts/Tribunals.

17.  While winding up his submissions, Mr.Ajay Khose, leaned counsel for the
workman, made a suggestion to this Court that the following direction given by the
Hon'ble Supreme Court in M/s.Creative Garments Ltd., Vs. Kashiram Verma reported
in 2023 LiveLaw (SC) 198 may be applied to the case on hand too.

"23.In future all the cases to be filed and in all the pending
cases, the parties shall be required to furnish their permanent
address(es). Even if the representative of the workman is
appearing, he shall furnish permanent address of the workman as
well. Even in proceedings subsequent to first stage, it shall be
mandatory to provide permanent address of the party for his
service. Merely mentioning through Labour Union or authorised
representatives, who are sometimes union leaders or legal
practitioners, will not be sufficient. Service of notice of workman
will have to be effected on the permanent address of the workman"

18. We accede to the aforesaid suggestion of Mr. Ajay Khose and hold
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accordingly. Though many workmen may not have permanent residence, we are of the
view that as and when change of address is there for any of the parties to the dispute,

the same shall be informed to the Authorities, Labour Courts and Tribunals for effective

communication of proper adjudication after information to the parties.

These Writ Appeals are disposed of with the above observations. No costs.

Consequently, connected Miscellaneous Petition is closed.

[S.V.N,, J.,] [K.R.S., J]
19.09.2023
Index: Yes / No
Internet: Yes / No
arr
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To

1. Tamil Nadu State Transport Corporation,
Rep. by its Managing Director,
Head Office,
Vellore.

2. The Presiding Officer,
Labour Court,
Vellore.

3. The Secretary,
Labour and Employment Department,
Fort St. George,
Chennai — 600 009.
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S. VAIDYANATHAN.J..
and
K.RAJASEKAR.J

arr

W.A.Nos.2424 and 925 of 2023

19.09.2023
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