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Judgment RESERVED ON : 07.06.2023]
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CORAM
THE HONOURABLE MR JUSTICE RMT.TEEKAA RAMAN

Crl.A.N0.462 of 2017

R.Sriramajayam . Appellant

.. Vs ..

The State

Rep.by the Inspector of Police,

All Women Police Station,

Tirukoilur, Villupuram District. ...Respondent

PRAYER: Petition filed under Section 374 (2) of Cr.P.C, to call for the
entire records in connection with the S.C.No.192 of 2013 on the file of
the Sessions Judge Mahalir Neethi Mandram (Fast Track Mahalir Court)
Villupuram and set aside the conviction and sentence imposed by the

Sessions Judge, Mahalir Neethi Mandram (Fast Track Mahalir Court),

Villupuram.
For Appellant . Mr.V.Parthiban
For Mr.G.M.Anantha Kumar
For Respondent . Mr.L.Baskaran

Government Advocate (Crl.Side)
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JUDGMENT

The convicted sole accused is the appellant herein.

2. This Criminal Appeal has been filed against the conviction
and sentence imposed by the learned Sessions Judge, Mahalir
Neethimandram (Fast Track Mahila Court), Villupuram, in S.C.No0.192
of 2013 by judgment dated 12.07.2017 convicted the appellant for the
offence under Section 417 of I.P.C and sentenced to undergo one year
R.I and imposed a fine of Rs.2 lakhs in default to pay fine amount to
undergo Sl for 3 months. The trial Court acquitted the appellant for

the offences under Sections 376 and 312 I.P.C.

3. The case of the prosecution is that the victim Prabhavathi,
P.W.1 and the appellant are friends from the childhood and the
appellant is 4 years younger to P.W.1. After completion of the school
education, P.W.1 joined college and the appellant also joined in the
medical college at Ram Nagar, Karnataka. Even after, they completed
the schooling, the appellant expressed his love towards her and she
advised the appellant not to behave like this and it is quite common in
the young age. But, the appellant continuously insisted her and due to

the said act of the appellant, she starts loving him. The said appellant
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has expressed his willingness to have intercourse with her and initially
she refused, but later, due to the promise of marriage, she permitted
the appellant to have sex with her and the said act continued for three

years.

4. The further case of the prosecution was that she becomes
pregnant by the said sexual intercourse and the appellant have given
medicine to abort the same. Later, the appellant and her sisters came
to the house of P.W.1 and expressed their willingness to marry the
P.W.1 and they have taken 2 months time to do the marriage. But,
later, the appellant refused to marry her and told that he will marry as
per the wish of his parents. P.W.1 made a complaint against the
appellant and the same was registered under Sections 376, 417 and
312 of I.P.C and the appellant's parents was also charged under
Sections 417 and 109 I.P.C and the same was quashed by an order

dated 28.08.2015 in Crl.0.P.N0.33029 of 2013.

5. On receipt of Ex.P1, complaint on 09.07.2012, case was
registered and after investigation, final report was filed before the
concerned Magistrate Court for the offences under Sections 376, 417

and 312 r/w 109 of I.P.C and since the case is exclusively triable for
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the Sessions Court, the case was committed to the learned Principal
District Judge and made over to Mahila Court in S.C.No.192 of 2013.
Pending the trial, A2 and A3 father and mother of the first accused
filed Crl.0.P.N0.33029 of 2013 dated 28.08.2015 proceedings against
the parents have been quashed and hence, the accused alone face the

trial.

6. On consideration of both oral and documentary evidence,
the learned Mabhila Judge has acquitted the accused of all the charges
except Section 417 of I.P.C. For the reasons stated in the impugned
judgment, the learned Sessions Judge has held that it is a consensual
sex and hence the offence under Section 376 of I.P.C was not made
out and the alleged abortion spoken by P.W.1 is disbelieved and
further held that no doubt, both the victim and the accused are aware
of the consequence of having physical relationship and having taken
note of the behaviour and act on the part of the accused playing
deception upon the victim, the accused is guilty of the commission of
the offence under Section 417 of I.P.C and consequently, liable to be

convicted under Section 417 of I.P.C and hence the appeal.

https://www.mhc.tn.g(ﬁﬁﬂv’ﬁdis




Crl.A.No.462 of 2017

7. The learned counsel appearing for the appellant contended
that P.W.2 gave answer in her examination that she did not know the
relationship of her daughter with the accused for the past 6 years in

spite of that she being remains along with P.W.1 her daughter.

8. The learned Government Advocate (Crl.Side) made

submissions in support of the judgment of the trial Court.

9. Now, the next point to be considered is Whether the sexual
intercourse with the prosecutrix by the accused person is on a false
'promise of marriage' and refusing to marry, is it cheating or not?, and

punishable under Section 417 of I.P.C.

10. To constitute offence of cheating under Section 415 of
I.P.C., the following ingredients are necessary:-

(i) Deception of any person;

(ii) fraudulently or dishonestly inducing the person
deceived to deliver any property to any person or to consent
for that or any person shall return any property or;

(iii) intentionally inducing person deceived to do or
omit to do anything which he would not do or omit if he was
not so deceived and which act of omission causes or is likely
to cause damage or harm to that person in body, mind,
reputation or property.
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11. The latter part of the definition of cheating given under

Section 415 of I.P.C would clearly point out that the cases in which
damage or harm is caused or likely to cause to the person deceived in
body, mind and reputation, on account of intentional inducement,

would fall within the meaning of the offence of cheating.

12. It is settled law, as laid down by the Hon'ble Apex Court
that if on false promise, assuring marriage, the victim share bed with
the accused and subsequently the accused did not keep up his
promise, then it would attract the offence under Section 417 I.P.C. If
there are materials to show that at the time of sharing the bed, the
accused did not have the intention to marry the victim and he made
the false promise, then the offence under Section 417 of I.P.C is clearly

made out.

13. After perusing the evidence of P.W.1, P.W.2, P.W.3 victim,
mother and her paternal uncle, | find that the version of the private
prosecution witnesses are nature of chaff and grain and it is a duty of

the Court to collect the grain out of chaff.
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14. P.W.1 (victim girl) in a cross-examination has admitted

that her age is 25 as per the complaint. She has admitted that her date
of birth is 24.05.1984 and she is 28 years of age at now. However,
during the further cross, she could turn around and say her date of

birth is different and it is 12.09.1986.

15. Further cross examination, she had deposed as follows:-

......... aarsEn, aEfsEn  ard  efssurs,
g  efsSursn @mEsCurdamn e ellpe
HrwarsENG RUUSOSTaTATTST 6Tarm HNGCGTs.,..

...... @8 Gapw Qaresansd]  srer  sTerm
ofleenr  s.oflerCerar.  omg Bl TS eTeoTement
NTQSTLIHS UG LD  SETEIOLL  STSHO6
Qe ILHSS) 6T 60T 6T)IL_60T SLLTMIIIGISS) 2 L snime
DOUS G1S QST ETTLIT.......

...... PSR  suLed  FLE&GWEUTE ereifl  eTeTmen
SLLMUIILGSSE) 2 Lmel  oaISSISEOSTETLIT  6aTLs)
&Mssl 5T 60T LIS &leoT SITIT6UOTLOM & LS
QaTHssakme. (PSP MILITE 6T&Nf] 6T 60T 6m6TT
SLLTUILESS) 2 L ayime Qamer @muGur g TS
STURGHT  GOULLG. SNG Hrer  SEEms  Tgiaun

TS 5ISQSTaTETOTOEMSD.......
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..... ouLbuTg  mEE 21 ewg.  oUGUTs
TOTSHEG QUG 23....

..... & eTer & Mm@ oumg Ouswr CslLGurs
ST 6THIGET  SHLETSSME 6ThIGST  OILLTT  6TENLL
Gefellgarmast. &l  @Ouugderm 2012w gy
Queter CsL (M sTam eIl lomE@ oUBSTTSHET. UGG Sreor
oor  ellLmm ey QefellgsrresT.  mmew  eTeoT
o Lmfl surgrern CuéiGarer. ogeriing srer 6l loa
R5SISCSTEILTTSHET. 6Tam  aiLLTT  @meumn  CeieiGaim)
ord) TETUGTEID, 6TaTeHE meifkow ol o8le  awg
TETUSTEIL  6TaT  eILLTT  pSesk  wmisGel Lrrser.
gnlurg &TLdl & ailpe Quemn CHLs amASNE
WerursGar e elLLmTT  eTer  Skmweiy GBS
oL Ceuemar  QePaflSSTTEaT. EHT6T TS  QIHASDE
(peoTL, 6T eiLLmenr FLTgmern LGSSeL CLer.....

..... Quemr GCaL (@ 6T &I oL LmCrr aﬂ@ﬂuﬁuﬁ@
GESTTEST. G, emuuiu G Guser Csl & ammiseT
gorm  OemerCerer. &M eTeor el lm@  LeTeoTmey
G EESSTO  HImGT heETuTsTse  Lws  amuburCs

6T I LT (H&E @iflL....
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QIR OSST,  omom,  Quifluiur,  mmio
SRUmELIW  Beorum  uTey WL GG UBSTTSET.  2S6TTe
STy prEseT  SBUmTLESBS  Th5 (e
Qeuiweiveme....

6T STUR  STET  (PSET(PSEOTE  6T60T 60T
Queter CaL [ 6TarT 6L lem@ 6ULSTTSHET 6TETMTE SRS
oBNG Year T srufe aHN o wng Oserm oeur

QUG grwearsme updl  Gusealusme  ETMTE

16. In this connection, the mother of the victim girl was

examined as P.W.2 and in her cross-examination she has stated that:

...... HTeT  6Te  WEHEHGES — Smwewr ermur(
Q& wyaGur g 6T 60T L&6T &6 LT s o L &MTHS)
SsQsTsme HESTT. Erer oferfesturg & ol e
Quessr LTT&S OIHAIG UMY Sn WIS, ...

....... e el  QueT  UMTES  AIBSTTST.
SLEUTTEY  QieuT  UUT, Soom 2 Ler  eureflsney.  sTekFufr
SISST, WTom, QUIFLLLDT  UIET QILSTTSET. SLILT, oL
UBESTER  STem  SlpuaTgms undl Wige GFWW (Lo

germ QemerCermin. ...
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..... oTeor  eiLlged  Quewr GaHL®H  eumLOeHT gy eom
THGGL, a7  LHERSGL 2 Lamel @mES ek
TOTEE QSIWITG|.....

...... TeoT ST el e 6 auGLLTS LS MBS
ofourp, (PETMI  QUMHLLTE 2L QIMe|  6DAISSISOSTETL
ofurp  TETEHG QHMUTE. BTET  TES  FLUAISELLD
LITT &&65606D60. ..

TG 6Tew  w&efln et Geumy el  eTalk)
QLG  (GEOMEITETOIT  6TTm  6Te  LSERGSE — Ileemr
QererGerer. oyerme) 6Tl eTer  waETLL [ @evsmen
TeroTe e Qs SeNDCaIeT sTaTm LU o WSTETT.....

Qearmaruile LSS ESTT. ekl QumIsEnT
LS8l QUESTT  eTermTed &l oeurssm  Saumfuik

L &@LOLTE QeaGurer soLwrg saTmra &ifl

17. The independent witness Balamurugan is examined as
P.W.7 he could state that in the chief examination, for 5 years before,
the accused along with his relative came to see the victim girl with
marriage proposal along with aunt's son, sister and sister's husband

and he also accompanied them assumes significance.
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18. The Investigation Officer G.Vijayalakshmi is examined as
P.W.9 in her cross examination has categorically admitted that:
..... usmgmer  eferfeguturg ol SaTEE
ATPSS oLl E@UullusTs Tgaw ST Lalkme. e
UGGy  QarGsSnrsTe oEme wrm  gyaulTTTseT
gorm  BusTReE ol gems QunmkmUGLUeT
TETMTE)  SHSTEDT.....
..... oLem e,  sraH i Gmﬂﬂébrfkﬁ RETMTE
UTTSSSTS WL QFTmakime eTarmTe SHSTe....
..... ogiflun, el LPSUSDSTET o ST
unEly GBI efkvsmey eTaTmTE) ST GT6T....
LTI ST 60T 6760 ufGeET & 6meor AL
LESGefL a7 sammer  aeTUsmTES)  QELSSTS

g meilOsmen  6TEITMTE) Sl Ten.

19. On an combined reading of the admissions made by the

P.W.1 (Victim) P.W.2 (her mother) and P.W.9 (Investigation Officer),

| find that Ex.P4 was subsequently added by the police.

20. It is a specific case of the Investigation Officer that the
greetings card which said to have been sent by the accused to show

his love and his consequent romantic affair with the accused was not
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produced during the course of investigation and it was produced by
her.

21. Had it been sent to the police, it could have been sent for
the forensic report to ascertain the signature contained therein is that
of the accused or not, could have thrown light on issue especially
when the same has been disputed by the defence counsel during the

cross examination assumes significance.

22. It is needless to say that both the victim girl and the
accused are aware of the consequence of having physical relationship
and having taken note of the behaviour and act on the part of the
accused playing deception upon the victim, the accused is guilty of the
commission of offence under Section 417 of I.P.C and consequently,
while observing so, the learned Sessions Judge has convicted the
accused for alleged offence under Section 417 of I.P.C.

23. Such a finding of the learned Special Session Judge is
under challenge and the learned counsel Mr.Parthiban, for the accused
has drawn my attention to the summary of the admissions made by
P.W.1, P.W.2 and P.W.9 as extracted supra assumes significance and
needs discussion as under:

24. As per the version of P.W.1, though they have been in
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friendship for 6 years. For first three years, it was only a friendship.
Subsequently, it was turned into closer and they had sexual
intercourse. As per her admission in the cross examination, at the time
of 21 years only, the accused had sexual intercourse with her. She had
sufficient intelligence to understand the significance and moral quality
of her that she was consenting too. That may be the reason for
keeping the sexual intercourse as a secret as she could do so. She
didn't resist the overdo of the appellant. Therefore, | find that P.W.1
has freely exercised a choice between resistance and assent and
therefore, the trial Court appears to have come to the conclusion that
P.W.1 has freely, voluntarily and consciously consented for having
sexual intercourse with the appellant/accused and her consent was not

in consequence of misconception of fact.

25. However, it appears that the learned Sessions Judge has
convicted the accused for the offence under Section 417 of I.P.C that
at the time of the first occurrence, the accused has no intention to
marry P.W.1 and hence, he had cheated P.W.1. In this regard, the cross
examination of P.W.1 and P.W.2 as extracted supra assumes
significance.

26. Even as per the evidence of P.W.1 has admitted in cross
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that initially her family members have raised objection. In the year
2012, the accused along with her family came to the house of P.W.1
with a marriage proposal. At that time, it is the parents of P.W.1 who
have raised objection for marriage and P.W.1 has asked for a
compromise. The objection raised by the parents of P.W.1 is that two
fold namely that P.W.1 victim girl is 3 years elder than the accused and
they belonged to different caste and hence the parents of the accused

had refused for the marriage proposal put forward by the accused.

27. It remains to be stated that the accused came with the
marriage proposal to the house of P.W.1 and he did not came alone.
He came along with elders in the family namely her elder sister and
uncle and aunt's son along with P.W.9. This factum has been admitted
by P.W.1, PW.2 and P.W.3 (private prosecution witnesses) and P.W.7
independent witness. She also stated that even in the chief
examination that the accused also accompanied with the team of
relatives for the marriage proposal. They went to the house of P.W.1
and she further admitted in her cross examination that the accused
along with his family members on their own came with the marriage
proposal and she also conveyed the same that the accused along with

their family members are coming for marriage proposal on their own
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voluntarily accord. She could state that the parents of the accused, did
not turned up. She also admitted that along with accused, his uncle

and maternal uncle, two relatives and the Balu P.W.7 also came.

28. It is further admitted in the cross examination for the first
time they came on their own with marriage proposal which was
refused by the parents of P.W.1. The above said evidence, admission
made by P.W.1 is also clearly admitted by P.W.2-mother and hence, |
find that in order to label a person has committed a cheating, he
should not have had intention to marry her and she tolerate him to

have sexual intercourse.

29. Had the accused had no intention to marry her, he could
not have went to the house of P.W.1 voluntarily along with team of his
relatives and one independent witness (P.W.7-Balu) and it is because
of the non co-operation of the parents of P.W.1, the marriage could

not be vitalized.

30. For the reasons that P.W.1 is elder to him in a number of
years of age and they belongs to different caste. When the parents of

P.W.1 has refused the marriage proposal which was brought out on
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record as on admission from the P.W.1, P.W.2, P.W.3 and P.W.4. | am of
the considered view that the essential ingredients of the offence under
Section 415 of I.P.C which is punishable under Section, 417 of I.P.C is
not made out. The accused has in his own commitment towards the
P.W.1 has convinced his family members and as a 25 years old boy,
who is having a medical qualification has went to the house of P.W.1
for the marriage proposal along with elders. It is the parents of the
P.W.1 who had refused for the reasons stated supra and hence | have
no hesitation to hold that the appellant/accused has done his best for
the materialization of marriage and it is only at the instance of the
parents of P.W.1 are not materialized the marriage and hence he
cannot be termed as he cheated her which is punishable under Section

417 of I.P.C.

31. Yet another point is that P.W.1, P.W.2 and P.W.3 admitted
the role played by P.W.7 Balu and it appears that Balu had a General
Power of Attorney to sell the house of the father of the accused.
Something went wrong somewhere and P.W.9 has not shown any
interest selling the property after a compromise and subsequently the

power has been cancelled.

32. It appears from the records that in view of the admissions
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made by the above said prosecution witnesses, | am not expressing
any opinion upon the version of P.W.9 as it appears to be more fishy.
Accordingly, the prosecution has not proved the charge 417 of I.P.C
beyond reasonable doubt and hence, by the operation of law the

benefit goes to the accused and he stands acquitted of the charge.

33. During the argument, it is submitted that the appellant
has already deposited Rs.2 lakhs as ordered by the learned Sessions
Judge and it has also been withdrawn and hence, there is no order for

refund of the said amount.

34. With these observations, this Criminal Appeal is allowed.
The conviction and sentence passed by the learned Sessions Judge in
respect of 417 of I.P.C against the accused stands set aside and the

appellant is set at liberty and bail bond if any shall stand cancelled.

04.09.2023
nvi
Internet :Yes / No

Speaking Order : Yes/No
Neutral citation : Yes/No
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To

1. The Sessions Judge Mahalir Neethi Mandram
(Fast Track Mahalir ~ Court) Villupuram.

2. The Inspector of Police,
All Women Police Station,
Tirukoilur, Villupuram District.

3. The Public Prosecutor,
High Court, Madras.
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RMT.TEEKAA RAMAN, J.

nvi

Judgment made in
Crl.A.N0.462 of 2017

04.09.2023




