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THE HIGH COURT OF JUDICATURE AT MADRAS
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JUDGMENT

(Judgment of the Court was made by R.SUBRAMANIAN, J.)
The 1% defendant in O.S.No0.89 of 2011 on the file of the III-

Additional District and Sessions Court, Salem is on appeal, against the
preliminary decree granted in the said suit, declaring that the plaintiffs

therein are entitled to 2/3™ share in the suit “A” and “B” schedule properties.

2.The plaintiffs, who are the son and daughter of the appellant
born through his first wife, Ramayee Ammal filed the suit, seeking 2/3™
share in “A” and “B” schedule properties, contending that the suit “B”
schedule properties are ancestral properties and suit “A” schedule property
purchased by their grand father, Pachiyannan from and out of the income
from the ancestral properties in the name of the 1* defendant / appellant.
Therefore, according to the plaintiffs, they being the children of the first wife

and coparcenors, they are entitled to 2/3™ share in the suit properties.

3.The said suit was resisted by the defendants, contending that the
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suit “B” schedule properties are not available at all and the suit “A” schedule
properties were purchased by the first defendant from and out of his income,

which he got out of his employment in Dalmia Magnisites.

4.0n the above pleadings, the Trial Court framed the following
issues:-

“i) Whether the plaintiffs are entitled to 2/3™ share
in the suit properties.

ii) To what relief are the plaintiffs entitled to?”

5.At trial, the plaintiff was examined as P.W1 and one Muthu, an
attestor to the sale deed dated 02.09.1991 under which, the suit “A”
schedule properties were purchased as well as a cousin brother of the 1*
defendant was examined as P.W.2 and Exs.Al to A5 were marked. On the
side of the defendants, the 1 defendant was examined as D.W.1 and one

Kandasamy was examined as D.W.2. Exs.B1 and B2 were marked.

6.The Trial Court, on a consideration of the evidence particularly,

certain vital admissions made by P.W.2 in his evidence concluded that the
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suit “A” and “B” schedule properties are ancestral properties and the suit
“A” schedule properties were purchased from and out of the income from
the “B” schedule properties in the name of the first defendant. On the said
conclusion, the Trial Court granted a preliminary decree as prayed for.
Aggrieved, the defendant is on appeal. It is pertinent to point out, the
purchaser namely, 5" defendant has not come up with an appeal against the

said decree.

7.We have heard Mr.R.Nalliyappan, learned counsel for the
appellant and Dr.P.Jagadeesan, learned counsel for the 1% and 2™
respondents. The other repondents though served, not appearing either in

person or through counsel, duly instructed.

8.Mr.R.Nalliyappan, learned counsel for the appellant would
vehemently contend that the plaintiffs have not established that the suit “B”
schedule properties are ancestral properties. He would contend that suit “B”
schedule properties were purchased by Pachiyannan, and they would not

part take character of the ancestral properties. As regards the “A” schedule
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property, the learned counsel would contend that the fact that appellant was
employed in Dalmia Magnisites having been admitted and the fact that the
sale deed stands in his name are sufficient to prove that the suit “A”
schedule properties were purchased out of the income of the 1* defendant

from his employment.

9.Contending contra, Dr.P.Jagadeesan, learned counsel for the
respondents 1 and 2 / plaintiffs would submit that though the 1 defendant
had projected a case of denial of the very existance of the “B” schedule
properties in his written statement, he had admitted the existence of “B”
schedule properties and their character as ancestral properties in his proof

affidavit and his cross-examination.

10.The learned counsel would also draw my attention to the
evidence of P.W.1 and attesting witness to sale deed, Ex.Al dated
02.09.1991, under which the suit “A” schedule properties were purchased.
The said witness viz..PW2 has specifically spoken about the character of the

properties and the consideration that was paid for purchase of “A” schedule
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properties. His evidence has not been shaken in cross-examination. In fact,
we find that there is no cross-examination on relevant points or the issues
particularly, relating to the nature of the properties, which are spoken to by

P.W.2. We have considered the rival submissions.

11.0n the rival contentions the following points emerge for
consideration:

“i) Whether the suit “B” schedule properties are
ancestral properties ?

ii) Whether the suit “A” schedule properties were
purchased from and out of the income of the 1’ defendant ?

iii) Whether the plaintiffs are entitled to 2/3" share

in the suit schedule properties ?”

Issue No.1

12.1t is the specific case of the plaintiffs that the “B” schedule
properties that belongs to the family of Pachiannan and Pachiannan died,
leaving behind those properties and those properties were inherited by the

first defendant as his only son. Though the 1* defendant in his written
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statement would deny the very existence of the “B” schedule properties, he
would in his proof affidavit admit the existence of the suit B schedule
properties and he would contend that his sisters are entitled to a share in the
properties. He would also add that he does not have any property in his
hands as on date when he filed the proof affidavit. This evidence of the 1*
defendant is wholly unreliable. Further, in his cross-examination, the 1%
defendant would admit that his children, defendants 3 and 4 born through
the 2™ defendant namely, 2™ wife had joined execution of the sale deed
dated 15.11.2010 in respect of the “A” schedule properties executed in
favour of Murugesan, the 5" defendant. The evidence of the 1* defendant in
cross-examination reads as follows:-

“g Oogrws S Urslurgldg  15.11.20100 €&
PH6 & &Fedt 6TGOTLIGU (&5 (S &l my 617G o1 63 b
sloquusslis sl  mrewn 2 Uislursuler  pevn  Uipbs
waar 31 Urgleungl wrflwbwret waeer 4 Mislursl 9886
H&Cwrisar  HCWWSHSH  6l&FwSHiaTCammLD. Sreur  Q&ns g
OurHIsGbu  QErss  aaiusrs  Ulaiamsd  UlpdFemen
FOULSHLTE  aousnasrs  15.11.20100 6858 Bl ubm

SloTuiLs SISl m&EeuwsdH s 6CFUCsHTD.”
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13.This admission of D.W.1, in our considered opinion would put
the character of “A” schedule properties beyond pale of controversy.
Coupled with this is the evidence of P.W.2, cousin brother of the 1%
defendant and the attestor to sale deed, Ex.A1 dated 02.09.1991 under
which, the said “A” schedule properties were purchased, he has spoken no
uncertain terms that it was Pachiyappan / father, who purchased the
properties in the name of the defendant and he has also stated that he has no

enemity with the defendant.

14.As rightly pointed out by the learned counsel, Mr.P.Jagadeesan,
his evidence, in chief-examination has not been tested in cross-examination.
We are unable to find any question relating to the character of the properties
or relating to the source of income for purchase of the “A” schedule
properties in his cross-examination. Therefore, his evidence in chief-
examination remains uncontroverted. We are therefore, unable to fault with
the Trial Court when it relied upon this evidence to conclude that the suit
“A” schedule properties are also ancestral properties purchased out of the

income from the “B” schedule properties.
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Issue No.2:-

15.As regards the nature of “B” schedule properties, plaintiffs has
come up with the specific case, the Pachiyannan died leaving behind “B”
schedule properties and the 1* defendant succeeded to it as the only son. In
the written statement, the 1* defendant would deny the very existence of the
“B” schedule properties. However, in his evidence, he has admitted the
existence of “B” schedule property and he has claimed that his sisters have
also share in the property. He has gone a step further and he has claimed in
his proof affidavit that he has no property in his hands as on the date of the
said proof affidavit. In his cross-examination, he would admit the existence
of the “B” schedule property. In the absence of any other evidence, we are
unable to fault the Trial Court for having accepted the evidence of the P.W.1
and P.W.2 to come to the conclusion that the “A” schedule properties are
also ancestral properties.

Issue No.3:-

16.In view of the answers to the 1% and 2™ points, it naturally
follows that the plaintiffs would be entitled to 2/3™ in the suit schedule

properties and judgment and decree of the Trial Court is confirmed.
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17.In view of the above, this Appeal is dismissed. No costs.

Consequently, connected miscellaneous petition is closed.

(R.S.M.,J.) (R.K.M.,J.)
13.07.2023
kkn

Internet:Yes
Index:No

Speaking

Nuetral Citation :No
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To:-

The III-Additional District and Sessions Court,
Salem.
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