Crl.A.No.1134 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON : 12.06.2023
PRONOUNCED ON: 28.06.2023

CORAM
THE HONOURABLE MR. JUSTICE V.SIVAGNANAM

Crl.A.No.1134 of 2022
and
Crl.M.P.No.6185 of 2023

Kannan Appellant
Vs.

The Inspector of Police,

All Women Police Station,

Ariyalur,

Crime No.21 of 2020 Respondent

PRAYER: This Criminal Appeal has been filed under Section 374 (2) of
Code of Criminal Procedure to set aside the judgment and sentence passed
in Spl.S.C.No.2 of 2021 dated 28.07.2022 on the file of the Fast Track
Mahila Court, Ariyalur.

For Appellant : Mr.V.llanchezian

For Respondent : Mr.A.Gokulakrishnan
Additional Public Prosecutor
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JUDGMENT
Challenging the impugned judgment dated 28.07.2022 passed in

Spl.S.C.No.2 of 2021 by the Fast Track Mahila Court, Ariyalur, the present

criminal appeal has been filed.

2.The case of the prosecution is that the appellant is the father of the
victim child. The appellant had misbehaved with his child whenever she
was alone in the house, in this regard, there was a dispute between the
appellant and his wife PW2, who is the mother of the child. Thereafter, on
27.11.2020 at 3.30 am. the appellant misbehaved with the child, on seeing
the same, his wife PW2 questioned, for which, the appellant attacked the
PW1 to PW3, who are the victim child, his wife PW2, and his father-in-law
PW3. Hence, the complaint has been given. After receiving the complaint,
the respondent police investigated the case and filed the charge sheet
against the appellant under Section 10 of the POCSO Act and sections
354A(2), 323 & 498A IPC and the same was taken on file in Spl.S.C.No.2

0f 2021 on the file of the Fast Track Mahila Court, Ariyalur.
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3.Before the trial Court, the prosecution examined ten witnesses
PWI1 to 10 and marked nine documents as Exs.P1 to 9 and no material
object has been produced and marked Ex.C1 the victim child statement
under Section 164(5) Cr.P.C. On the conclusion of the prosecution
evidence, the accused was examined under Section 313 Cr.P.C qua the
incriminating evidence tendered against him by the prosecution witnesses
and the accused had denied the same. According to the accused, he had not
committed the offences levelled against him. No oral and documentary
evidence has been adduced by the accused. No Material Object has been

marked.

4.0n an appreciation of the materials placed on record and the
submissions made by the respective parties, the learned Sessions Judge,
Fast Track Court, Ariyalur, found the appellant not guilty and acquitted
him against the offence under Section 323 IPC and found the appellant as
guilty under Sections 10 of POSCO Act, 354A(2) and 498(A) IPC and

convicted and sentence the appellant to undergo 7 years rigorous
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imprisonment for the offence under Section 10 of POSCO Act and imposed
a fine of Rs.25,000/- in default to undergo one year simple imprisonment
and sentenced to undergo two years rigorous imprisonment for the offence
under Section 498 (A) IPC and imposed a fine of Rs.5,000/- in default to
undergo three months simple imprisonment and run the sentence
concurrently. Aggrieved by this judgment of conviction, the

appellant/accused filed this criminal appeal.

5.The learned counsel for the appellant/accused submitted that the
judgment and conviction of the trial Court is against law and probabilities
of the evidence on record. The prosecution failed to prove the charge
against the accused person. The complainant gave two complaints but one
complaint was produced before the Court and another one was suppressed.
According to the PW1 wvictim child, the occurrence took place on
28.11.2020 but in the complaint, it is mentioned that the occurrence took
place on 27.11.2020. There is enmity between the appellant/accused and

his wife PW2. There is a discrepancy in the evidence of the victim girl and
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his mother PW2. The trial Court failed to consider the fact that PW2, who
is the mother of victim girl and wife of the appellant/accused, led an
immoral life since he questioned, the case had been falsely given by his
wife PW2 with the help of daughter. The trial Court overlooked this fact
and without properly appreciating found guilty and convicted. There is no
evidence to support the charge, therefore, the accused has to be acquitted
and thus, pleaded to set aside the impugned judgment and acquit the

appellant/accused.

6.The learned Additional Public Prosecutor appearing for the
respondent submitted that the respondent police prosecuted the
appellant/accused for having committed offences punishable under
Sections 10 of the POCSO Act and sections 354A(2), 323 & 498A IPC and
the prosecution examined ten witnesses and marked 9 documents. PW1 the
victim girl and her mother PW2 deposed clearly about the sexual assault
made by the appellant/accused, who is the father of PW1 victim girl and
there is no reason to disbelieve the evidence of victim girl and her mother

and there is no ground to acquit the appellant/accused and charge is proved
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by the prosecution. The trial Court rightly found guilty and convicted and
there i1s no reason to interfere with the findings of the trial Court and

pleaded to dismiss.

7.1 have considered the matter in the light of the submissions made
by the learned counsel for the appellant/accused as well as the learned

counsel for the respondent and perused the materials available on record.

8.0n perusal of the records, it is seen that in this case, father is the
accused. The allegation is that he committed a sexual offence towards his
daughter PW1. PW1 victim girl is aged about 16, in her evidence before
the Court stated that while she was alone in her house, her father pulled her
chest and had torn her dress, at the time, her brother came to the house and
prevented his father. His father pushed him and he fell down, at the time,
her mother PW2 also entered the house. PW2 enquired about the incident,
for that, he assaulted her mother. On the same day, while she was sleeping,
the appellant/accused laid down upon her. On seeing that her mother PW?2

shouted thereafter they went to her grandfather and grandmother house 1.e.
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PW3 & PW4. After few days, while she was sleeping in the house at about
3.30 a.m. the father again sexually assaulted her, at that time, her brother
preventing him and he assaulted his brother, after that, it was informed to
the victim girl's grandfather and grandmother, they came to the house and
enquired about the incident, the appellant/accused bite her grandfather
PW3. On the next day, she went to the Police station and gave a complaint
Ex.P1 and also gave 164 (5) Cr.P.C statement Ex.C1 before the learned

Judge.

9. Further, it is noticed that PW5 Dr. Malathi examined the victim
child and found no external injuries on her body and also found no injury
on her private parts and also found the victim child had not lost her

virginity. In this regard, Doctor PWS5 Evidence runs as follows:

“prot  SH6UTYWS  YMweynt  wrlLm, iyl
& 1005 H UL  100BSSHIUITS LIS DY S]Cme.
SLBS 30.11.202010 CHB] Bst GlomLig
Lo B BSCLUTS  YMugyri YeoaTsdsl WS  BIou6)
Blomovw  &pwm  aml.2l/202080  FoupsouLL  FpidsG
wwSH0 LUNCFTSNRN GIFUIWLGCaMIH GlosaT ClopLig STl
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Blowovw et  yalES WGBS Blpsrralsot
L il gyags Srumnst Fuwsw Gupg Cupuly
Fydlsow  wBSHN  UNCETSHH  CFUCSH. YU
aflgrhss  gyamerLw  Sotusmt  28.11.20206  CH5)
wsluw 0330 wofEg AL pABSSGLCUTS — SMUDIS

LB LT SM&5%5 S pfsorni, gy  UNGCEFTHIS B
Oowalls  &srwaisal  gSUs60. 2_ar @ gyLit) SarlgyLo.

B SIEIS 2 gy serleyi SBITUIE] 61T JSL06M6V.
wriusssls  wa  @wuusresd  malairh.  Yaugs
LG & & s oot uflsot pigall&) &y & 6ot 60155 & oot s 10
By sallvemsy  arigs, Upoygolls srwusisat  @sansy
aRigy  HBSSHSSY Frolg alpslslCaTal. &gl s
ywCwrunafldsrn .62 weSHUND  S05S ST
9.F1.9.3. yueurart sstemar allFmnssrisa”

10.Further, I have gone through the evidence of PW2 mother of the

victim child. She deposed about the dispute between her and the

appellant/accused and deposed that the appellant/accused sexually

misbehaved with her daughter and she admitted that a divorce case is

pending before the Family Court. During the cross, she deposed that she

gave a complaint at the police station on 27.11.2020. On Verification of

material records, it is seen that a complaint has been given on 30.11.2020
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and a case has been registered in crime No.21 of 2020. There is no
explanation for giving a complaint after three days. FIR Ex.P7 reveals that
the complaint was given by PW2 Mahalakshmi. But the victim girl
deposed before the Court during the cross examination that she gave a
complaint to the police on the date of occurrence itself and her evidence

runs as follows:

“urlle Ay  Fuah  BLES

Yo Cw st AMGL IS
ClEsigall CLrib. Y6 U/ Blerid

Y&THsmsr BRHISTOT  TUgSHI%CBM(h S 6.
BLEBES QILFEISaT YT SBlmamulll b5
Y&mIsy  TUaDI&S 6B (h 566,

If it is true the complaint was not produced before the Court by the
prosecution, the complaint available on record is given by the mother of
the victim girl Mahalakshmi PW2. The complaint given by the victim girl
was not brought on record, it seems that the police suppressed the
complaint given by the victim girl, it goes to the root of the prosecution
case. According to the prosecution, the appellant/accused bit PW3

Kaliyaperumal, while he enquired about the incident but there is no
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medical evidence to show that PW3 was sustained by any bite injuries. It

also creates doubt about the prosecution case.

11.0n perusal of the prosecution evidence, the victim child
statement as to sexual assault was not supported by the medical evidence
so it 1s unsafe to act upon the evidence of the victim child. Further, it is to
be noted that the victim child deposed before the Court at the time of
occurrence, all the time her brother was present but the prosecution failed
to examine him before the trial Court, it also raises a doubt about the
prosecution story and the prosecution has not proved the case beyond the
reasonable doubt. The prosecution must give satisfactory proof that the
offence has been committed by the appellant/accused but in this case, it is
absent the three days delay in lodging the complaint about the incident
coupled with the absence of any external and internal injuries upon the
private part of the victim child and she did not lose her virginity and the
medical evidence is not in support of the prosecution case. Therefore,
where there is an element of genuine doubt then, there must be an

acquittal. A moral conviction regarding the guilt of an individual has no
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place in criminal jurisprudence. Since the prosecution failed to prove the
charges, the appellant/accused is entitled for the benefit of doubt.
Therefore, the judgment of the trial Court is unsustainable and the same
has to be set aside. By granting the benefit of doubt, acquitted the

appellant/accused from all the charges.

12.In the result, the criminal appeal is allowed and the conviction
and sentence dated 28.07.2022 passed in Spl.S.C.No.2 of 2021 by the
Sessions Judge, Fast Track Mahila Court, Ariyalur, is hereby set aside and
the appellant/accused is acquitted from all the charges. Fine amount, if any,
paid by the appellant/accused, i1s ordered to be refunded to the
appellant/accused. Consequently, the connected miscellaneous petition is

closed.

Index: Yes/No 28.06.2023
Internet: Yes/No
sms
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To

1.The Fast Track Mahila Court,
Ariyalur.

2.The Inspector of Police,
All Women Police Station,

Ariyalur,
Crime No.21 of 2020.

3.The Superintendent, Central Prison, Trichy.

4.The Public Prosecutor
High Court, Madras.
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V.SIVAGNANAM, J.

SmsS

Pre-delivery Judgement in
Crl.A.No.1134 of 2022

and
Crl.M.P.No.6185 of 2023

28.06.2023
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