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IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgment Reserved on 16.08.2023
Judgment Pronounced on 21.12.2023

Coram :
THE HONOURABLE MR.JUSTICE SATHI KUMAR SUKUMARA KURUP

Criminal Appeal No. 32 of 2017
Rajappan .. Appellant
Versus

State rep by

The Inspector of Police,
All Women Police Station,
Krishnagiri,

Krishnagiri District.
Respondent

Criminal Appeal filed under Section 374 (2) Cr.P.C against the
judgment and conviction dated 16.02.2016 in S.C. No.143 of 2014 passed
by the learned Sessions Judge, Fast Track Mahila Court, Krishnagiri.

For Appellant . Mr. R. John Sathyan, Senior Counsel
for Mr. T. Panchatcharam

For Respondent . Mrs. G.V. Kasthuri
Additional Public Prosecutor

JUDGMENT

The Appellant, who is the sole Accused in S.C. No.143 of 2014 on
the file of the learned Sessions Judge, Fast Track Court, Krishnagiri, has

preferred the instant Criminal Appeal aggrieved by the judgment dated
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16.02.2016 passed in the above Sessions Case. In and by the said
judgment, the Appellant was convicted for the offence punishable under
Section 5 (1) read with 6 of the Protection of Children from Sexual Offence
Act, 2012 and sentenced to undergo rigorous imprisonment for 10 years
with fine of Rs.50,000/-, in default, to undergo six months simple

imprisonment.

2. Heard Thiru. R. John Sathyan, learned Senior Counsel for Thiru. T.
Panchatcharam, learned Counsel appearing for the Appellant/Accused and
Mrs. G.V. Kasthuri, learned Additional Public Prosecutor appearing for the

Respondent/State and perused the materials on record.

3. The case of the Prosecution is that the Appellant/Accused is a
resident of Bolupalli Village and the victim girl also belongs to the same
Village. At the time of occurrence, the victim was studying in IX Standard
at Gurubarapalli Higher Secondary School and she has not completed 18
years of age. The further case of the Prosecution is that during May 2013,
when the victim girl went to her uncle Natarajan's house, the Appellant
waylaid her, forcibly took her to his house without her willingness where he

had sexual intercourse with her. Subsequently, during June 2013, when the
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victim was at her grandfather's house, the Appellant forcibly took her to the
rice mill where he had sexual intercourse with her. Subsequently, P.W-1,
stepmother of the victim noticed that the victim was not feeling well. She
also noticed that the victim girl had missed her routine mensuration cycle.
Therefore, P.W-1 took her to the clinic run by P.W-8 on 24.09.2013. PW-8,
upon examining the victim opined that she is pregnant by 3 to 4 months.
When P.W-1 enquired the victim, she revealed that she was subjected to
sexual intercourse by the Appellant/Accused twice. The next day on
25.09.2013 at 7.00 am, the victim came back to the hospital of PW-8 where
P.W-8 medically aborted the foetus. Thereafter, she was referred to P.W-6,
Senior Doctor working at Government Hospital, Krishnagiri.  On
25.09.2013, P.W-6 examined the victim and opined that the victim had
underwent incomplete abortion and it was completed at Government
Hospital, Krishnagiri on 25.09.2013, aborting the five months old foetus.
The certificate issued by P.W-6 is Ex.P-3. Immediately thereafter, a
complaint dated 25.09.2013 was given by P.W-1/mother of the victim,
based on which, the case in Crime No. 5 of 2013 was registered by P.W-9
for the offences punishable under Sections 3 and 4 of the Protection of
Children from Sexual Offences Act, 2012. Ex.P-6 is the First Information

Report registered by P.W-9. Upon registration of the case, P.W-9 went to
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the occurrence places, examined the witnesses including P.W-1, P.W-2
(victim), P.W-3 (father of the victim), P.W-4, P.W-5 and recorded their
statement. Later, on the same day at 17.00 hours, she arrested the
Appellant and sent him to judicial custody. Later, a requisition letter was
given by P.W-9 to the Court to examine the Appellant as to his potency to
commit the sexual intercourse. Accordingly, the Appellant was examined by
P.W-7 on 04.10.2023. He issued his opinion under Ex.P-4 and Ex.P-5
stating that the Appellant is potent to contract sexual intercourse. After
completing all the formalities, P.W-9 filed the charge sheet against the
Appellant for the offence under Section 4 read with Section 3 of Protection

of Children from Sexual Offence Act, 2012.

4. During the course of trial, on behalf of Prosecution P.W-1 to PW9
were examined and Exs.P-1 to Ex.P-8§ were marked. The Appellant/
Accused has not examined any witness on his side or marked any
documentary evidence. The trial court, upon considering the oral and
documentary evidence, concluded that the Appellant is guilty of the offence
and convicted and sentenced him, as has been narrated in the preceding

paragraph.
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5. The learned Senior Counsel appearing for the Appellant/
Accused would mainly contend that the trial Judge failed to appreciate the
materials available in the cross examination of the witnesses, particularly,
P.W-1-Stepmother of the Victim, P.W-2-Victim, P.W-3-father of the Victim,
and P.W-4-Maternal uncle of the Victim. The learned Senior Counsel
appearing for the Appellant/Accused also stated that the family of the victim
are leading an immoral way of life. The mother of the Victim was murdered
by the father of the Victim and without informing the Police, they cremated
her body and made it as if she committed suicide by hanging unable to bear
the stomach pain she had endured. None of the family members of the
deceased women had given complaint to the Police regarding the death of
biological mother of the victim girl. Thereafter, the father of P.W-2 married
the younger sister of his first wife, who is P.W-1. The mother of P.W-2 had
given birth to two children after marriage with the father of P.W-2.
Subsequently, P.W-1 developed illicit relationship with another man in the
Village due to which a Panchayat was convened. After the Panchayat, P.W-
1 and her husband P.W-3 lived separately. P.W-3 is now living with another
woman. The elder brother of P.W-2 is P.W-4 and he is also of the same
character and he had suppressed the crime committed by P.W-3 with his

first wife. P.W-4 also developed illicit relationship with another woman and
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paid compensation in the Panchayat. P.W-2-the Victim is in relationship
with one Kaviarasan and the people of the village know about Kaviarasan,
who happened to be the cousin of P.W-2 and there was relationship between
them. By this relationship, the Victim might have become pregnant. As per
the evidence available before the trial Court, she had missed her periods and
it came to be knowledge of the step mother only in the month of June. It is
her admission in cross examination that she wanted to verify as to through
whom P.W-2 (Victim) became pregnant. Therefore, she was waiting and
when she confronted P.W-2 she mentioned the name of the Accused also
and the Accused did not accept it and he denied it stoutly. Still P.W-1, P.W-
3 and P.W-4 joined together and convened a Panchayat to threaten the
Accused. The Accused still did not heed to their words, whereupon they
went to the Police Station. When the Accused was arrested and when he was
under duress in the Police Station, they preferred to compromise the matter
on condition the Appellant pays Rs.1,10,000/- (Rupees One Lakh only) as a
condition precedent to withdraw the complaint and it was also paid.
However, the complaint was not withdrawn and a further demand of
Rs.5,00,000/- (Rupees Five Lakh only) was made. Since the Accused was
not amenable for such payment, they proceeded with the complaint. This

was not properly considered by the trial court.
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6. According to the learned Senior Counsel, the most important
circumstance in this case is that the Victim-P.W-2 was aborted and the
foetus was not preserved or it was sent for forensic examination. P.W-1, in
order to gain unlawfully, had hurriedly performed the abortion and only
thereafter, the complaint was given. P.W-1 to P.W-4 were aware that if it
was subjected to forensic examination, the person who had actually
subjected P.W-1 to sexual intercourse will be made known and therefore,
the complaint was given after aborting the foetus. Further, one Kaviarasan
has committed the rape of P.W-1, but he was let scot free. Thus, the non-
preservation of the foetus or sending it to forensic examination or subjecting
the P.W-1 to DNA examination is fatal to the case projected by the
Prosecution. According to the learned Senior Counsel, this was aptly
reflected in the cross-examination of P.W-1, P.W-2, P.W-3 & P.W-4.
Further, P.W-4 was instrumental for foisting a false case against the
Accused to extract money. The learned Senior counsel invited the attention
of this Court to the cross-examination of P.W-1 to P.W-4, the relevant
portion is extracted here under:

"P.W.1
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7. According to the learned Senior Counsel, the aforesaid deposition
of P.W-1 to P.W-4 has been simply brushed aside by the trial Court while
convicting the Appellant. The said fact can also be inferred from the cross
examination of P.W-6-Dr. Rajalakshmi, Government Hospital, Krishnagiri,
P.W-8-Dr. Valarmathi, who first diagnosed the Victim and P.W-9,
Investigation Officer but their testimonies were not considered by the
learned Sessions Judge and the Appellant was mechanically convicted by the
trial court. Further, the learned Senior Counsel submitted that P.W-5 is
Mahazar witness and he was examined on 11.11.2014. On the next day on
12.11.2014, he was cross examined and he resiled from his earlier
deposition. Even this was not taken note of by the trial court to acquit the
Appellant.  Therefore, the learned Senior counsel for the Appellant
submitted that the judgment of the learned Sessions Judge, Fast Track
Court, Krishnagiri, in S.C.No.143 of 2022 deserves to be set aside by

allowing this appeal.

8. Per contra, the learned Additional Public Prosecutor appearing for
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the Respondent vehemently objected to the submissions of the learned
Senior Counsel appearing for the Appellant/Accused. The learned Additional
Public Prosecutor invited the attention of this Court to the chief examination
of P.W-1 to P.W-4 and submitted that their testimony are natural, cogent
and convincing. According to the learned Additional Public Prosecutor, from
the deposition of P.W-1 to P.W-4, the Prosecution succeeded in proving the
guilt of the Appellant beyond reasonable doubt. The learned Additional
Public Prosecutor further submitted that there are sufficient materials on
record through the evidence of the Prosecution Witnesses P.W-1 to P.W-4,
P.W-6 & P.W-8 to convict the Appellant. When the Prosecution had proved
the charges against the Appellant, it is for the Appellant to disprove the
Prosecution case under Section 29 of the Protection of Children from Sexual
Offence Act 2012, but it was not done. Further, the trial Court presumed
that the version of the victim is strictly considered as true. Section 29 of the
Protection of Children from Sexual Offence Act 2012 reads as follows:

"29. Presumption as to certain offences

Where a person is prosecuted for committing or
abetting or attempting to commit any offence under
Sections 3,5, 7 and Section 9 of this Act, the Special
Court shall presume, that such person has committed or
abetted or attempted to commit the offence, as the case
may be, unless the contrary is proved."
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9. According to the learned Additional Public Prosecutor, the
Appellant has raised several allegations and disowned his involvement in
the commission of offence. If it is so, the burden is on the shoulders of the
Appellant to examine Kaviyarasu or to subject the victim girl to DNA test,
but he did not do it. The Accused had not let in any evidence as defence
witness to prove his defence. The trial court also taken note of the cross-
examination of P.W-1, who has stated that they did not go to the
Government Hospital fearing that the matter will be published in
newspapers and the reputation of the family will be damaged. However,
this cannot be taken advantage of by the Appellant. If it is the plea of the
Appellant that he has not involved or committed the offence, why he has to
pay Rs.1,10,000/- to P.W-1, as has been alleged by the learned Senior
Counsel for Appellant. In any event, the Appellant did not enter into the
witness box to let in evidence to disprove the charge of the prosecution. In a
case of this nature, the Court shall presume the person who had committed
or abetted or attempted to commit the offences, unless the contrary is
proved. The learned Additional Public Prosecutor also invited the attention
of this Court to Sections 3, 5, 7 & 9 of the Protection of Children from
Sexual Offence Act, 2012 to drive home the point that the trial court is

wholly justified in drawing a presumption against the Appellant in the light
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of the clear testimonials of P.W-1 to P.W-4 and in the absence of the
Appellant stepping into the witness box to clear the air of controversy
surrounding his case. In this regard, it is useful to extract paragraphs 17 to
20 of the judgment of the learned trial Judge, which reads as follows:

"17. P.W.6-Dr.Rajalakshmi had clearly given evidence
before the Court that the victim girl had told to her,

'17 CBG — oy6mT [BUT  [TELILIT  TETURIT  S60Te6IT
il 21 We DUSSISGCSTETL ST&S  GlEmaTsTmT.  SmGLTS)
oeunsG oufnn el darml, yaTomw GUTwg ST 7
waETBG Q@ SOTWTT  GSSAIIMITES &(h&ESmULLIINGTSS
ClesTmSTeanyD, QYIS ETET LO(5S ST &(GESOVLIISTES
ClssTmS TSI, QYBIGETAT LO(5S ST &(5ESOVIIMESTS
&S kor G?aslr@g'gg/msﬁzﬂé a;y_gﬂawmr' Qs LGS T S 6m6aT
Cewssw 5 wrgw sriuorsaw, hea oSty g @@ggmr
e Crrssw Uhear e val/g'lﬂsw/ras &5 SOVBSE. T
sraTifBy  oupmsBarer.  mrer  aupmEl  oflgg  usICaIG
DO 2.3 &0 6TTaY S pflyeTATITI.

18.In Ex.P.3 document, "sexually assaulted by one
known male person Rajappan (neighbour) by Threatening her
and his life. P.W.7 is another Doctor, he had given Ex.P.5
Accident Register of the Accused about his potentiality and
P.W.8 is Lady Doctor, who had aborted the child. She had
deposed that,

18. &LEs 24.09.2013 erny wreme  SE&0s]  sTeTm

Ao @re(p)  Gluemser  wrgaflmu 3, 4 LTSHIGTTS

gou_afkme  garm  sTaTafl  UFGETSMMEE PSS

QUESTT&AT. BT LflCaTgemer Gewg ummgssk 3 wsw 4

WS QDT T STULLTE  QYEESS  OSFUAIESS).  HTeT

QrEeEG onfhor Ceraall Gluser Spuf] TaTUSTR GBS
https://www.mhc.tn.gov.in/jucﬁﬂs’m LILIﬁZﬂ) Lﬂ]ﬁ&mm 67/_77. LI@LD ﬂéng/ Qg[rﬂ;ﬂn &
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w@ESSImaEE il asCssaT. waymrer 25.09.2013 oysrm
sroew 7 weoflustafky Tl euRGMTTSeT.  6TaTeufl o
GOuLssk Uhssmear gouGln  aaTm  CHL(HSGCETmITL SR
werBmiflorar  ouetismufky  mTeT & (BB HEDEVLIL| Gl
ik S@ssmaL wrsSkor masCSaT TaTn & k.

19.The Defence Counsel had recalled and examined
P.W.1. P.W.1 had deposed during the cross,

19. sULASENEG 2 aFLESIG (PaTL 6TET YSST LO&GaT
oL wnkow  sflfero  Glp & o] anflom el sTey
Csmrrsi Yo &Slp L5 816 Gl Tewor (RSBl VoV7))8
@SS CsaTmy  SramUECETL.  GSSIT  YRUFEE
sfluTaT 5858 QWamwe  sreT  yekuTn GYESEITT  sTeTm
G ofkorrr.  sreu  Eoowssk st GerRss 658 smeuTs
6TBG QUIFLLO 6T 6TETEE ‘mues Bvse.sfar  10m558 kT CLTS)
66T QBT Logser gl mu oy safmn 60T 1))
GBI GICsTaTCL . uCUTg 2 rgrs gy safkme  sTeTm)
srameofl i Gpfkormr.  mrar  Couwey  oEmfBSCUTE  pTegLLIT
sraTURIT ST yumy  GGESSTE  oeur  Sopflrmr.  efer
wrsssw ek CsrrgClsTamr.  UkTar s, s STNSTSGLTS
g TSSER SraT USTT  CSTESSULLL G —sTaTmreR &Il
QBMG STIOTD  6TET  YSHT  &GHT SIS  CETNG &l
oumuLLeT(®) Ty GLTmsSBES  effurmsast  gyrmuEs UG
SreT USTT 106 OSTESSUUL LG eTaTmis, g&W] FrepLLmr  6TsT
QBST wEafL  @BlraT(R 1w  SaTES  BLES CSTETL ST
g florm. G g, Sor wisw S Cassav  Blyswr()
wpm Sy CFLSSTS & nfkoTmT 6TaTmLs S pluysTearmm

20. The Defence Counsel during the course of his
argument had  pinpointed small contradiction and

discrepancies with regard to the fact of months whether in the
month of May 2013 or in the month of June 2013."

10. Thus, the trial Court had properly assessed and analysed the
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evidence on record and rightly arrived at an irresistible conclusion that the
Appellant herein alone had committed the offence. The learned Judge, had
in the judgment, stated that even though DNA Test was not taken, it is not
fatal to the case of the Prosecution, especially, when the testimonials of
PW1, P.W-2 & P.W-4 are cogent. Therefore, when the learned trial Judge
had arrived at a conclusion based on proper appreciation of the evidence and
convicted the Accused, the appellate Court, on the very same materials,
cannot take a different opinion or conclusion to acquit the Appellant. The
offence committed by the Appellant is grave in nature and he had spoiled the
life of an innocent child (Victim). That is why, the Court was given the
power to presume the version of the child (Victim) as true. Even if there are
contradictions in the evidence of the child (Victim), the same have to be
ignored by the Court, in the absence of contrary evidence produced by the
Accused. The trial Court, in Paragraph Nos.9 and 17 to 26, had discussed
the evidence threadbare and arrived at an irresistible conclusion and it does
not call for interference by this Court. Accordingly, the learned Additional
Public Prosecutor submitted that the appeal has no merits and it has to be
dismissed by confirming the judgement of conviction recorded by the

learned trial Judge, Krishnagiri.
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Point for consideration:

Whether the judgment of conviction recorded by the
learned Sessions Judge, Fast Track Mahila Court,
Krishnagiri, in S.C.No.143 of 2014, dated 16.02.2016 is to be
set aside and the Accused be acquitted of the charges under
Section 5(1) r/w. Section 6 of Protection of Children from
Sexual Offences Act, 2012?

11.This is a case where the Appellant is alleged to have committed
sexual intercourse with the minor girl/P.W-2, who was 14 years old at the
time of commission of the offence. In order to prove the charges against the
Appellant, the Prosecution has examined P.W-1 to P.W-9 and produced
eight documents under Ex.P-1 to P-8. P.W-1 is the maternal aunt and step
mother of the victim girl/P.W-2. 1t is stated that the sister of P.W-1 was
given in marriage to her husband Krishnan and out of such wedlock, three
children have born, including the victim girl. The sister of P.W-1 died and
therefore, P.W-1 married her sister's husband Krishnan as his second wife.
At the time of occurrence, the victim girl was studying 9" standard. It is
stated that P.W-1 had noticed that P.W-2 missed her routine mensuration
cycle, therefore, P.W-1 took P.W-2 to a private Hospital on 25.09.2013.
After examination, it was made known that P.W-2 is pregnant. In order to

httpswaw.mhe.oE009WEGsdhat the pregnancy should not be made known to anyone and to
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protect the image of the family, P.W-1 consented for aborting the pregnancy
and thereafter, she has given the complaint to Krishnagiri All Women
Police Station under Ex.P-1. P.W-9-the Inspector of Police, All Women
Police Station, on the basis of the complaint under Ex.P.1, registered a case
in Crime No.5 of 213 on the file of the All Women Police Station,
Krishnagiri, for the offences under Sections 3 and 4 of the Protection of
Children from Sexual Offence Act, 2012 and forwarded the original
complaint under Ex.P-1 and Ex.P-6, FIR to the learned Judicial Magistrate
No.-II, Krishnagiri and to the higher officials of the Police Department with
a copy of the FIR. Thereafter, the Inspector of Police visited the place of
residence of P.W-1 and also the alleged place of occurrence and prepared
the Rough Sketch under Ex.P-7 and Observation Mahazar under Ex.P-2 in

the presence of the witness P.W-5. P.W-9 also arrested the Accused.

12.The learned Judicial Magistrate No-II, Krishnagiri, had taken
cognizance of the offence under the Protection of Children from Sexual
Offence Act 2012, and taken the final report on his file. On appearance of
the Accused, the case was committed to the Court of Sessions, as it is triable

only by the Court of Sessions and made over to the Court of Sessions, Fast

Track Mahila Court, Krishnagiri.
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13.The learned Sessions Judge had taken cognizance of the offence,
and on appearance of the Accused and after hearing the arguments of the
Prosecution and the defence, framed the charge under Section 5(1) r/w 6 of
the Protection of Children from Sexual Offence Act, 2012. The Accused

denied the charges and claimed to be tried. Therefore, the trial was ordered.

14. During trial, as mentioned above, the Prosecution examined PW 1
to P.W-9 as witnesses on their side and marked Ex.P-1 to Ex.P-8. On
appreciation of evidence, the learned Judge had convicted the Accused under
Section 235(ii) Cr.P.C for the offence under Section 5(1) r/w 6 of the
Protection of Children from Sexual Offence Act, 2012. Aggrieved by the

same, the Accused has filed this Appeal under Section 374 (2) of Cr.P.C.

15. On examination of the deposition of P.W-1 to P.W-4, it is
evident that they were examined during the year 2014 in relation to the
occurrence that had taken place in the year 2013. In the deposition, P.W-1,
P.W-2, P.W-3 and P.W-4 they have given a cogent narration of the facts.
Their evidence is not unnatural, but natural. P.W-2 in particular, during

cross-examination has stated that she could not resist the attempts made by
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the Appellant as she was weak and fragile. To the suggestion as to why a
sum of Rs.1,10,000/- was received from the Appellant out of Rs.2 lakhs
demanded, it was stated that the elders in the Village insisted to receive the

amount as monetary compensation.

16. The learned Senior Counsel for the Appellant vehemently
contended that the family of P.W-1, P.W-2, P.W-3 and P.W-4 have led an
immoral life and they had illicit relationship with several men or women as
the case may be. Ifit is so, the burden is on the Appellant to prove the same
by examining some witnesses or to show that for such acts, any action has
been initiated against them under law.  Admittedly, there was no case
registered against any one. For argument sake, if either the mother or the
stepmother happened to be leading an immoral life, that cannot give freedom
or liberty to the persons like the Accused to have sexual intercourse ignoring
the law in force to protect the minor children. Even for argument sake, if the
mother happens to be a prostitute, that cannot give liberty to a man on the
street to have his way of dealing things with minor children by treating her
also as a prostitute. In fact, on a perusal of the evidence of P.W-1 to P.W-4,
it is seen that they were confronted with the past instances in their family

and the statements made therein have been relied on by the learned Senior
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Counsel for the Appellant. Even if the past conduct of the family of the
victim is bad, the Appellant cannot take advantage of the same to commit
the offence of rape on a minor child. In the absence of any defence witness
examined by the Appellant, it can be safely concluded that such an instant
of past family instance have been raised by the Appellant only to wriggle out
of the accusation levelled against him by the Victim-P.W-2. If the Accused
was sure about the involvement of Kaviarasan who was instrumental for the
pregnancy of P.W-2, he ought to have entered into the witness box and let in
evidence or chosen to examine the said Kaviarasan as a witness. As per
Section 29 of the Protection of Children from Sexual Offence Act 2012, he
had not done so. At the earliest opportunity, when he was arrested and sent
to remand, he ought to have made a representation to the learned Judicial
Magistrate concerned that the foetus is to be forwarded to Forensic
Department for DNA Test, but he had not done so. In the light of those
facts, the admission by P.W-1 to P.W-3 & P.W-4 in the cross examination
that the foetus was not sent to DNA Test or the admission regarding
Kaviarasan in their cross examination will not help the case of the Appellant
in any manner. Further, the evidence of P.W-6 & P.W-8 Doctors in their
cross examination indicate that even if the foetus is preserved or DNA Test

is conducted, it will not be of any significance in this case because the victim
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girl 1s a minor. In a case of this nature, the burden is heavy for the Appellant
to disprove the case projected against him. The offences under the Protection
of Children from Sexual Offence Act, 2012 are on a different footing from
the provisions of the Indian Penal Code. The defence normally raised in
cases involving offences under Section 376 IPC cannot be invoked in this
case where this Court, if satisfied with the testimony of the victim, can base
a conviction. In this case, the testimony of P.W-2/victim girl is satisfactory,
cogent, natural and there is nothing to discredit her evidence. Therefore, the
said argument of the learned Senior Counsel for the Appellant that the
family of P.W-2 is leading an immoral way of life and that a false case has
been given against the Appellant to extract money from him has no basis

and it has to be rejected.

17. As stated by the learned Additional Public Prosecutor, if the
Accused has not involved himself in this case, he need not part with any
amount. The defence of the Accused is that he is economically well and
therefore, his name was exploited by P.W-1 & P.W-4 who have connived
among themselves to extract money from him by using the pregnancy of the
child (Victim) by invoking the Protection of Children from Sexual Offence

Act, 2012. In the light of the fact that the Accused had not volunteered
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himself to subject himself to any paternity test or examining any witness, he
has to fail in his defence. If the Accused made a request before the trial
court for subjecting the victim girl to DNA test or to subject himself to such
test, the court would have permitted him to do so. In this case, no such step

has been taken by the Appellant before the trial court.

18. Before parting with, it must be noticed that the Investigation
Officer ought to have taken steps to preserve the foetus or to send it for
forensic examination, but it was not done in this case. The trial Court also
ought to have drawn an inference from the conduct of the Investigation
Officer, who had not properly conducted the investigation in preserving the
aborted foetus for scientific examination or to take any such steps in that
direction. P.W-6 - Dr.Rajalakshmi, in her evidence, stated that she had not
preserved the foetus for DNA Test and it was also not requested by the
Investigation Officer-P.W-9. In her cross examination, she had denied the
suggestion of the defence that foetus was not preserved, as the Investigation
Officer failed to make a request to do so. Therefore, it cannot be said that
P.W-6- Doctor, Government Hospital, Krishnagiri failed to preserve it.
Thus, there is negligence on the part of the Investigation Officer in this case.

The Investigation Officer, taking note of the gravity of the offence, ought to
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have sought the scientific aid as part of the investigation, but she failed to do

SO.

19. It is well settled that the Investigation Officer has enormous
power under the Code to conduct the investigation in the manner as required
under law. No Court has power to issue directions to the Investigation
Officer to proceed in a particular fashion or not to proceed in a particular
manner. The Court will normally decline to interfere with the investigation
conducted by the officer to ensure that the process of investigation is not
disturbed in any manner and a free hand is given to the officers to conduct a
thorough investigation to unearth the truth. The Investigation Officer has all
the powers to reach a logical conclusion in the investigation and to find out
the Accused who had committed the crime. In this case, the foetus was
available in the Government Hospital when P.W-6-Dr.Rajalakshmi
conducted medical termination of pregnancy on the Victim P.W-2.
Therefore, if the Investigation Officer was prudent, alert or diligent, she
would have requested for preservation of the foetus. The lapses on the part
of the Investigation Officer had given rise to the defence that the Victim was

in a relationship with another man.
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20. From the circumstances available in this case, it gives rise to the
presumption that the Accused attempted to derail the investigation which is
found unacceptable. An important link had been missed and still, the Court
can draw adverse inference against the conduct of the Accused in not
disproving the Prosecution case by entering into the witness box or
examining any witness in his favour to disprove the Prosecution case.
Therefore, the presumption under Section 29 of the Protection of Children
from Sexual Offence Act, 2012, is against the Accused. The learned trial
Judge had referred to the evidence in paragraph Nos.17 to 26 of the
judgment and arrived at a proper conclusion based on the Indian Evidence
Act and also the provisions of the Protection of Children from Sexual
Offence Act, 2012. Under those circumstances, this Court, on the very same
set of facts and evidence, 1s not inclined to take a view other than the one
arrived at by the trial court. This Court, as an Appellate Court, on perusal of
the entire evidence, is of the view that the findings of the trial court need not
be interfered with. The learned trial Judge, it is felt, had a chance to observe
the demeanour of the witness, which is not available to the Appellate Court,
while so, it is not fair on the part of the Appellate Court to disturb the
findings recorded by the learned trial Judge, based on appreciation of

evidence of the Prosecution Witnesses.
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21.In the light of the above discussion, the point for consideration is
answered against the Appellant and in favour of the Prosecution. The
judgment of conviction recorded by the learned Sessions Judge, Fast Track

Mahila Court, Krishnagiri, in S.C.No.143 of 2014, dated 16.02.2016 is

confirmed.

In the result, this Criminal Appeal is dismissed. The judgment dated
16.02.2016 made in S.C. No. 143 of 2014 passed by the learned Sessions
Judge, Fast Track Court, Krishnagiri is confirmed. The learned Additional
Public Prosecutor on instructions stated that the Accused/Appellant is now
stated to have been detained in prison and the same is recorded.

21.12.2023
vsh
Internet:Yes/No
Index:Yes/No
Speaking/Non-speaking order
To

1.The Sessions Judge, Fast Track Court, Krishnagiri.

2.The Inspector of Police,
All Women Police Station,

Krishangiri, Krishnagiri District.
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