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For R2 : Mr.V.Jeevagiridharan,
Additional Government Pleader
ORDER
This Civil Revision Petition had been filed challenging the order
passed by the learned II Additional District and Sessions Judge, Tiruppur, in
C.M.A.No.36 of 2012 setting aside the surcharge proceedings passed by the
2" Respondent/Deputy Registrar of Co-operative Societies, [Housing],
Coimbatore Region, Coimbatore District, which is without jurisdiction and

1s to be set aside.

2.The learned Counsel for the Revision Petitioner contended that the
surcharge proceedings were initiated against the 1* Respondent who was the
Appellant in C.M.A.No.36 of 2012, on the file of the learned II Additional
District and Sessions Judge, Tiruppur. The 1* Respondent was serving as a
Secretary at K.1655, Udumalpet Taluk Co-operative Housing Society,
Palani Road, Gandhinagar, Udumalpet, Tiruppur District. He had received
salary for the post higher than his regular salary, for which there was an
inquiry under Section 81 of the Tamil Nadu Co-operative Societies Act,

1983. In the inquiry, it was found out that he had received salary higher
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than his regular salary without getting appropriate orders from his superiors.
Based on the inquiry under Section 81 of the Tamil Nadu Co-operative
Societies Act, surcharge proceedings were initiated by the 2™
Respondent/Deputy Registrar of Co-operative Societies, [Housing],

Coimbatore Region, Coimbatore District.

3.Aggrieved by the surcharge proceedings imposing a surcharge
penalty of Rs.4,15,711/- against the 1* Respondent, the 1* Respondent had
preferred C.M.A.No.36 of 2012 as per the Tamil Nadu Co-operative
Societies Act before the learned 11 Additional District and Sessions Judge,
Tiruppur. The learned II Additional District and Sessions Judge, Tiruppur,
had only passed orders allowing the Appeal of the 1* Respondent in
C.M.A.No0.36 of 2012 and setting aside the surcharge proceedings of the 2™
Respondent by judgment and decree dated 28.02.2018.  Therefore,
aggrieved by the judgment and decree of the learned II Additional District
Judge, Tiruppur in CMA No.36 of 2012, dated 28.02.2018, this Civil
Revision Petition had been filed under Article 227 of the Constitution of

India.
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4.The learned Counsel for the Revision Petitioner invited the attention
of this Court to G.0.Ms.No.247 of the Co-operation, Food and Consumer
Protection Department, dated 08.11.1994, and also to Section 152 of the

Tamil Nadu Co-operative Societies Act.

5.Section 152 of the Tamil Nadu Co-operative Societies Act, 1983,
reads as follows:-

“152. Appeals. (1) Any person aggrieved by—

(a) any decision or award passed or order
made or proceedings taken under sub- 93 section (1)
of section 87, sub-section (2), sub-section (3) or sub-
section (4) of section 90, section 118, section 119,
section 143, section 144 or section 167; or

(b) any award of an arbitrator or arbitrators
under sub-section (2) or sub-section (3) of section 90;
or

(c) any award of an arbitrator under section
100, may appeal to the Tribunal:

Provided that nothing contained, in clause (a)
or clause(b) of this sub-section shall apply to —

(i) any decision, order or award under sub-
section (2), sub-section (3) or sub-section (4) of
section 90, in respect of any matter relating to, or in
connection with, the constitution of a board including
any election thereto; or

(ii) any decision, order or award under sub-
section (2), sub-section (3) or sub-section (4) of
section 90 in respect of any matter relating to, or in
connection with, any matter not being a money claim,

(iii) any order of transfer, reference,
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withdrawal or re-transfer of a dispute under
subsection (2) or sub-section (3) of section 90,

(2) (a) Any person aggrieved by any— (i)
decision under section 7, sub-section (4) of section 23,
sub-section (6) of section 34, or

(ii) refusal to register the Society under sub-
section 9 or the amendment of the by-laws under
section 11; or

(iii) registration of amendment of the by-laws
under sub-section (2) of section 12; or

(iv) approval of or refusal to approve the
expulsion of a member under sub-section (2) of
section 235, the proposal to take loan under clause (e)
of sub-section (I) of section 105, the decision of the
board under clause (ii) of sub-section (1) of section
106, the regulations under section 108 or the removal
of a member under the proviso to section 109; or

(v) order under section 14, clause (ii) of sub-
section (2) of section 21, section 36, subsection (1) of
section 88, sub-section (1) of section 89, section 137
or section 181, may appeal if such decision, refusal,
registration, approval or refusal to approve or order
is that of— (A) the Registrar for the State, to the
Government; or (B) any other person, to the
Registrar.

Explanation. __For the purposes of this clause;
"person aggrieved" means in relation to section 11 or
section 12, the registered Society.

(b) Any person, who is refused admission to a
registered Society under sub-section (2) of section 21
or who is aggrieved by any order of the liquidator
under section 139, may appeal to the Registrar.

(3) Any appeal under sub-section (1) or sub-
section (2) shall, subject to the other provisions of the
Act, be preferred within sixty days from the date of
communication of the decision, order, award, refusal,
registration or approval complained of, but the
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appellate authority may admit an appeal preferred
after the said period of sixty days if it is satisfied that
the appellant had sufficient cause for not preferring
the appeal within the said period.

(4) In disposing of an appeal under this section,
the appellate authority may, after giving the parties
an opportunity of making their representations, pass
such order thereon as the appellate authority may
deem fit.

(5) Subject to the provisions of sections 153 and
154, the decision or order of the appellate authority
on appeal shall be final.

(6) The appellate authority may pass such
interlocutory order pending the decision on the
appeal as the appellate authority may deem fit.

(7) The appellate authority may award costs in
any proceedings before the appellate authority to be
paid either out of the funds of the registered Society
or by such party to the appeal as the appellate
authority may deem fit.”

6.In the light of Section 152 of the Tamil Nadu Co-operative Societies
Act and based on the G.0.Ms.No. 247 of the Co-operation, Food and
Consumer Protection Department, dated 08.11.1994, the learned II
Additional District and Sessions Judge, Tiruppur, who had allowed the
Appeal of the 1* Respondent and set aside the surcharge proceedings of the
2" Respondent has no jurisdiction to pass such order. Therefore, the same is

to be set aside and the subject matter of the Civil Miscellaneous Appeal has

to be sent back for fresh disposal as per Section 152 of the Tamil Nadu Co-
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operative Societies Act and as per G.0.Ms.No.247, Co-operation, Food and

Consumer Protection Department, dated 08.11.1994.

7.The learned Counsel for the Revision Petitioner invited the attention
of this Court to ground No.2, which is extracted hereunder:

“2.1t is submitted that as per G.O.Ms.No.247,
CF&CP department dated 08.11.1994 Constituting
Special Tribunal for Co-operative Societies, the
Government constituted the presiding judge of the
district court for the area within the local limits of
concern district. In the present case, the Appeal filed
by the 3" Respondent under Section 152 of the TNCS
Act, 1983 has been entertained by the Il Additional
District Judge, Tiruppur and not by the presiding
judge of the District Court and therefore the
impugned judgment passed by the Il Additional
District Judge, Tiruppur is liable to be quashed as it
had been passed without jurisdiction.”

8.In support of his contention, the learned Counsel for the Revision

Petitioner relied on the following rulings:-

(a) In the case of Kiran Singh and Others Vs. Chaman Paswan and

Others reported in AIR 1954 SC 340.
(b)In the case of A.Balaraman and Others Vs. Deputy Registrar of Co-

operative Societies, Cheyyar, Thiruvannamalai District and Others
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reported in (2009) 3 MLJ 1032.

9.The learned Counsel for the 1* Respondent who was the Appellant
before the learned II Additional District and Sessions Judge, Tiruppur, had
vehemently opposed the submission of the learned Counsel for the
Appellant, stating that the Appellant is prevented from making such
argument as he himself submitted to the learned II Additional District and
Sessions Judge, Tiruppur, that he had participated in the proceedings. While
s0, he is estopped from making such statement and turn around. Further, he
would submit that the 1* Respondent is serving as Secretary of the Co-
operative Housing Construction Society. He was promoted as Secretary for
the Society and his juniors were paid higher salary than him. Therefore, he
had presented those facts to his superiors, based on which he was granted

his dues.

10.The learned Counsel for the 1* Respondent had invited the

attention of this Court to the finding of the surcharge officer:-

11 . . . . . .
o_(hlLemevLI GuL_emL &L (hmey L 6mLOLILIF
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https://www.mhc.tn.%o/vz.ig/judis




E :l:.:;l
.'r.l":- .'_":
EERESE

e

C.R.P.N0.3048 of 2021

Cumur®  srrerore  09-09-1995  yasn  SMETSGL
uewfl Besn QEuuiu G, ysmare CsTLTEg mamils
erhSTwer)  ErEsTl U Besn  Gewnuiul G,
@smer  dENSg  uurert (O ) Qoememe
oersaflLn  Nfa 153-ar & Ermia L STEHSM
QeUIgIeTeTTT  6TaTOLD, @\GemeT ostmm)  Ligkumerm  Glomuig
Qewerflesr uewll &6 oymemew 158 GFug s
vl GConggies Qamsrer o S&rall Gerermr.  Gogi
UG L6l SEMSLLLD SIBOOULLL 8. @S meTS
QSTLIES 17-06-20026 ST &80T Q& wWwerTsLI
QurmiGumm  useflurmf)  uBgGeTeTIT.  LEuTeTT (AT ()
usd)  gersefer gy emeorufle sme  GQEweoer
STl TS5 GewLwin L ey ger Bs WS
LAl &MmS Comaufme aarm  feimgsusTarse,
Cumue  Qewemsar smerells Ul Essn  sTow LSS
F&sw Qewwiu’L  sron o Elunmmy L SESTeLTSs
SME) SNGSIFI SOLATHRISST aUPEISUILL (HET6T 5.

@& EmIsS 8k 5w Q.U e &Ly LossoF LT,
Q& wWeTaTTTESL Lisssf LT moflss Q& 6wTle (b SiLD,
TUWSSHSSTIL guouern  aupmISLILL 6 B SI6TET
6TEOTELLD, @IHEHS Qe mSETIL FLOLIGT(LPLD
.5500-17-9000  supmisTed  ereor  03—09-1998—
KTouT &85/ STLomeof G Sl6Ten i 6TEOTEULD, 3| &6M6tT
S|WOUBSSID CrrEso SIS QLIS ELD,
SOVUGSGSL  SHSS Cumur®  gmuL(®),  EIPEISTLE
Kniss) massIULH @nrsSs Tares  GuUUL GeTarT.
SEOMAITTR  QIPRIGETD 6T STOTEASSUILLL  FLoueT
5508 EULPMIGLOLIg @& wieoreT Q& TLIT&&MmsoT
Cosfemaulor  gpium il o2Mfu  &1L& &HSSI
QupULC®, Gumuy orrSlusE\HES Kawmas CsTms
SETSHSL_LLL (HE) L& SH6TTL HEOL (PEOMEETDTLlg
apEISLLL GeTeT gl 6Terg  Qmalls giemar.

03.09.1998-10 GCodlu Kiarmss Gu LSSk

https://www.mhc.tn.%o/vz.igljudis



E :l:.:;l
.'r.l":- .'_":
EERESE

e

C.R.P.N0.3048 of 2021

grurerors  @umd  gmndssuulL  emgu  eflsLomer
.5500-175-9000 seawssk aOSES QsmarariuL ()
FHGE QEURMSES 2arglun  IPEISILL (BeTETS)  6T6T miLo,
@snsNs 27-12-2003- (pemmLILIg STLOTETLD
@uoniuGeterg  sTers  GHUINL QD SmSs  QELNmSS
(PETEITIET  SMISS  SOUAITTR  KsruflGSIuL L oergly
o0eks5 8161 o6&l I(LpLD KaImaS QST SILILD
apmIGUUL GeTergl.  ugurstt (sl Geuss)  QEsTemenr
oensafkr Slesn 5.65.8048 /2000 gyumTeT 23-05-2002
LOMMILD 17-07-2002 ER: LY ) S ILEmL U
Qewevflesr gmeTalLl Ul ESS SETLmMET THS Lommio
PURG BLOWSMS SOUULLLE 6T6m  (Plpelserr
Sl QEwersTmeEE Fnearta  (peTerTer  Geof
oer  Snllrmudmelarar  garsamme  TWsSHES
ol suusT  afflessk WL GG  Hamag CsTms
QJBQFEJB')IJIJI_Ly_@‘I'_F,g;I'I'gllLD 01-06-1997 uYao GFwerTs o rflu
SULETD  QIPERIGLLL  GaismTipgl  MWITWITETS]  6T6urs
sms  5.3,58,014 /- miemel  oargfluorseaun,  oemflum
LHEIST el K smeSST UmE (5.57,697 /-
o6 Qurssw 415211/~  aymsLu Gererg.  Ggio
@s0sTmsmU  aYEs  sRSSST K Mmoo
TOUDLLSTS EMHESSTEHAL, 2argly o WTelkner  aIpmis
Krarss  @Guare  Sroralssuul (G @mEsSTen, omgiu
owme LML  Kemag  OsTos  aupms el
SINITTEL  SETHSE OESTTD 2 6oL,  (@emeullT
georm  Caerall  erpefkeme  sTeTeus, GEwermsL  Uiessf)
ufEg Oera® TUsSsHSGTL s GMNES &LU6TL
QUPBTRIL, SaOTHE &Y TUWsSsT Kooulky o erer
oorflum  9Efls FLeTD QUM AIHAIST, SETHSE BGALD
Lo6BT AUHSSLD S ILSTSE Qe weor QsTLTHS
Comfeme  mauGSmLTEIL, UTEIL  LWTDSYLES
& (HEWLIEDLOWIT YLD, 01-06-1997-10 N
QewerTal  usTAUTM)  AIESLTILD, ShiGSSkT K

https://www.mhc.tn.glo(\)/./igljéJdis



C.R.P.N0.3048 of 2021

Koowmuse agnu 950s8uN G QswamsE 2 fu
Kronss G Eraouflssiu L ssrglun  amSILLL g
6TEOTS Qg;rfkﬁ]g;gjsr}mrrr'r.”
Also, he would submit that the 2™ Respondent as Deputy Registrar of

Co-operative Societies, does not have the power to impose surcharge penalty

proceeding.

11.In support of his contention, the learned Counsel for the 2™
Respondent relied on the following rulings:-

(a) In the case of The Management, Tindivanam Primary Co-operative
Agriculture and Rural Development Bank Ltd., Represented by its
President, Tindivanam — 604 001, Villupuram District. Vs. The
Joint Registrar of Co-operative Societies, Villupuram Region,
Villupuram. Dated 12.07.2022.

(b)In the case of R.Murugesan Vs. The Joint Director (Tea),
INDCOSERVE Campus, Coonoor — 643 101, The Nilgiris District

dated 07.09.2012.

12.Point for consideration:

Whether the judgment pronounced by the learned II

Additional District and Sessions Judge, Tiruppur in
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C.M.A.No.36 of 2012, dated 28.02.2018 is to be set aside

under Article 227 of the Constitution of India as it is without

jurisdiction?

13.0n perusal of the order passed by the learned II Additional District
and Sessions Judge, Tiruppur, it is found that he had discussed the disputes
and the issues raised by the Appellant before the learned II Additional
District and Sessions Judge, Tiruppur. On behalf of the second Respondent,
the learned Additional Government Pleader submitted his arguments based
on the instructions given by the Respondents in CMA No.36 of 2012 viz., (1)
the Deputy Registrar (Housing), Coimbatore Zone, Coimbatore and (ii) the
Special Officer, No.1655 Udumalpet Co-operative Housing Society,
Udumalapettai, who is the Revision Petitioner herein. At the relevant point
of time, the elections to the Co-operative Society were not held. Therefore,
the Special Officer was the second Respondent. After the election, the
President of the said Society had raised this Civil Revision Petition. The
only contention raised in this Civil Revision Petition is that the learned II
Additional District and Sessions Court, Tiruppur, is not the Appellate
Authority under the Tamil Nadu Co-operative Societies Act, 1989.

Therefore, the judgment and decree passed by the learned II Additional
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District and Sessions Judge, Tiruppur, in C.M.A.No.36 of 2012 is without

jurisdiction. Therefore, the same is to be set aside.

14.In the ruling relied on by the learned Counsel for the Revision
Petitioner in (2009) 3 MLJ 1032 [A.Balaraman and others -vs- Deputy
Registrar of Co-operative Societies, Cheyyar, Thiruvannamalai District
and others] it is held that as per the Tamil Nadu Co-operative Societies Act,
1983, the Petitioner in the Writ Petition and the Appellant in the Writ
Appeal had straight away approached the Writ Court without exhausting the
remedy available under the Tamil Nadu Co-operative Societies Act, 1983.
Therefore, the Division Bench of this Court had laid down the rule that
without exhausting remedy available under the Tamil Nadu Co-operative
Societies Act, 1983 by way of regular appeal before the Special Tribunal
which is presided over by the Senior District Judge which has all the powers
of Civil Courts. Without availing or exhausting the remedy available under
the Tamil Nadu Co-operative Societies Act, 1983, Writ Petition is not
maintainable. The Revision Petitioner had participated in the proceedings.
Only if the Revision Petitioner herein, who is the second Respondent in

C.M.A.No.36 of 2012, had raised at the initial stage before ever the appeal
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is taken for disposal and the learned II Additional District and Sessions
Judge, Tiruppur, had rejected the contention of the learned Counsel for the
second Respondent, then this Court can consider that issue. After
participating in the proceedings and not raising jurisdictional issue before
the learned II Additional District and Sessions Judge, Tiruppur, before ever
disposing C.M.A.No.36 of 2012 when the judgment and decree of the
learned II Additional District and Sessions Judge, Tiruppru, is against the
Respondents in C.M.A.No.36 of 2012, now in this Civil Revision Petition,

they cannot raise it.

15.The learned Counsel for the Revision Petitioner
Thiru.M.S.Palanissamy relied on Paragraph No.6 of the reported ruling in
(1955) 1 SCR 117 [Kiran Singh and others -vs- Chaman Paswan and
others] which reads as under:

“6.The answer to these contentions must depend on
what the position in law is when a Court entertains a suit or
an appeal over which it has no jurisdiction, and what the
effect of section Il of the Suits Valuation Act is on that
position. It is a fundamental principle well established that a
decree passed by a Court without jurisdiction is a nullity, and
that its invalidity could be set up whenever and wherever it is
sought to be enforced or relied upon, even at the stage of
execution and even in collateral proceedings. A defect of
Jjurisdiction, whether it is pecuniary or territorial, or whether
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it is in respect of the subject-matter of the action, strikes at
the very authority of the Court to pass any decree, and such a
defect cannot be cured even by consent of parties. If the
question now under consideration fell to be' determined only
on the application of general principles governing the matter,
there can be no doubt that the District Court of Monghyr was
coram non judice, and that its judgment and decree would be
nullities. The question is what is the effect of section 11 of the
Suits Valuation Act on this position.”

Whereas the Hon'ble Supreme Court had relied on the ruling of the Privy
Council in Rachappa Subrao Jadhav v. Shidapa Venkatrao Jadhav
reported in 46 IA 24 wherein in the Privy Council held that the objection
which was “the most technical of technicalities” was not taken in the Court
of first instance, and that the Court would not be justified “in assisting an
objection of that type”, and that it was also untenable. Before concluding it
observed:

"The Court Fees Act was passed not to arm a litigant
with a weapon of technicality against his opponent but to
secure revenue for the benefit of the State...The defendant in
this suit seeks to utilise the provisions of the Act not to
safeguard the interests of the State, but to obstruct, the
plaintiff; he does not contend that the Court wrongly decided
to' the detriment of the revenue but that it dealt with the case
without jurisdiction. In the circumstances this plea, advanced
for the first time at the hearing of the appeal in the District
Court, is misconceived, and was rightly rejected by the High
Court.”

16.The conduct of the Revision Petitioner before this Court is that
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having suffered an adverse order now he raised the point that the learned II
Additional District and Sessions Judge, Tiruppur, is not the Tribunal to hear
the appeal as per the Tamil Nadu Co-operative Societies Act, 1983. Here
the revision is filed by the President of the Co-operative Society and not the
Special Officer. Before the learned II Additional District and Sessions
Judge, Tiruppur, the second Respondent was the Special Officer of the

Society.

17.0n perusal of the judgment of the learned II Additional District
and Sessions Judge, Tiruppur, as well as the proceedings relied on by the
learned Counsel for the first Respondent herein who is the Appellant before
the learned II Additional District and Sessions Judge, Tiruppur, it is found
that the Special Officer had recommended pay of the Petitioner as a
Secretary of the Society and on behalf on the then President, who had
promoted the first Respondent as Secretary of the Society which was
approved by the Registrar of Co-operative Societies. Subsequently, the
elected President had difference with the first Respondent and the then
Secretary of the Society Thiru.P.Mani. Therefore, he had recommended

suspension which suspension was revoked by the Joint Registrar of Co-
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operative Societies and also the first Respondent was promoted to join duty
and to be paid for the period of suspension as his regular pay. The learned
IT Additional District and Sessions Judge, Tiruppur, is a Senior District
Judge as per the Tamil Nadu Co-operative Societies Act, 1983 and as per
the reported ruling relied on by the learned Counsel for the Revision
Petitioner in (1955) 1 SCR 117 [Kiran Singh and others -vs- Chaman
Paswan and others], usually the Principal District Judge of the District is
the competent authority under the Tami Nadu Co-operative Societies Act,
1983 to deal with the appeal arising from the disputes under the Co-
operative Societies Act. Here either by special order or by inadvertence by
the Principal District Judge, this case was allotted to the learned II

Additional District and Sessions Judge, Tiruppur.

18.In the reported decision in (1955) 1 SCR 117 [Kiran Singh and
others -vs- Chaman Paswan and others] the facts of the case was that the
Plaintiff before the learned Sub Judge had undervalued the suit as per the
Court Fees and Suit Valuation Act and filed the suit before the learned Sub
Judge against the agricultural tenants seeking compensation from the

agricultural tenants and for measne profits. The Defendants raised the issue
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that if the Court Fees had been properly considered, the District Judge of the
District concerned was the competent Court to decide the case and appeal
ought to have been filed before the Hon'ble High Court. In that case, as per
the Court Fees and Suit Valuation Act, the Hon'ble Supreme Court had held
that territorial and pecuniary jurisdiction can be raised at any stage. The
ratio laid down in that case will not be helpful to the Revision Petitioner
herein as Additional District Judge and Principal District Judge are equall as
per the designation. The Principal District Judge, Tiruppur, himself has
delegated the case to Additional District Judge. If this case had been
decided by the Senior Civil Judge/Sub Judge, Tiruppur, then even if the
finding is as per the provisions of Tamil Nadu Co-operative Societies Act,
this Court has to necessarily set aside the order as the Court was without
jurisdiction. Here, it is only a technical point as observed in paragraph
No.10 by the Privy Council in the reported decision relied on by the learned

Counsel for the Petitioner.

19.1t is only a technical plea. In any way, the Revision Petitioner had
suffered an adverse judgment. On merits, the judgment of the learned II

Additional District and Sessions Judge holds good. When the promotion of
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the first Respondent from the Clerk of the Society as Secretary of the Society
had been approved by the Registrar of Co-operative Societies. When the
first Respondent, who was appointed as Clerk of the same Society, having
qualified in Diploma in Co-operation which is the prescribed qualification
for consideration for promotion and on his experience, he was promoted as
Secretary of the Society. The promotion was granted on the basis of the
Board resolution of the very same Society which was approved by the
Registrar of Co-operative Societies. Even though he was promoted as
Secretary, he was not granted the salary of the Secretary which was
recommended by the then Special Officer of the very same Society viz.,

Thiru.P.Mani.

20.The proceedings of the second Respondent in this Civil Revision
Petition who was the first Respondent in C.M.A.No.36 of 2012 before the
learned II Additional District and Sessions Judge, Tiruppur, against the then
Special Officer Thiru.P.Mani was set aside on the very same ground. Also,
before ever considering the first Respondent before this Court as a
Secretary, the Board resolution had stated that the Co-operative Society has

enough resources to pay the salary of the Secretary which also was
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considered by the Registrar of Co-operative Societies. Under those
circumstances, the second Respondent in this Civil Revision Petition, who is
the first Respondent in C.M.A.No.36 of 2012 initiating surcharge
proceedings without holding proper enquiry under the principles of fairness,
equity and good conscience which governs the departmental enquires and as
per Section 87 of the Tamil Nadu Co-operative Societies Act, 1989. Further,
it is the submission of the learned Counsel for the first Respondent/the
Appellant before the learned II Additional District and Sessions Judge,
Tiruppur that the Deputy Registrar of Co-operative Societies has no power
to decide the service matters of the employees and officers of the Societies.
It is to be considered only by the Registrar of Co-operative Societies who
delegates his power to Joint Registrar of Co-operative Societies. The Deputy
Registrar is incompetent to decide those issues. For that submission, the
learned Counsel for the first Respondent Thiru.C.Prakasam relied on the
orders passed by this Court in W.P.No.96344 of 2019 [R.Murugesan vs.
The Joint Director (Tea), INDCOSERVE Campus, Coonoor — 643 101,
The Nilgiris District and another] by the learned Judge of the Writ Court
which is based on the ruling of the Hon'ble Supreme Court in State of

Punjab and others vs. Rafiq Masih (White Washer) and others reported in
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(2015) 4 SCC 334 wherein the relevant port is extracted as under:

“8. As between two parties, if a determination is rendered in
favour of the party, which is the weaker of the two, without any
serious detriment to the other (which is truly a welfare State), the
issue resolved would be in consonance with the concept of justice,
which is assured to the citizens of India, even in the Preamble of
the Constitution of India. The right to recover being pursued by
the employer, will have to be compared, with the effect of the
recovery on the employee concerned. If the effect of the recovery
from the employee concerned would be, more unfair, more
wrongful, more improper, and more unwarranted, than the
corresponding right of the employer to recover the amount, then it
would be iniquitous and arbitrary, to effect the recovery. In such a
situation, the employee-s right would outbalance, and therefore
eclipse, the right of the employer to recover.

XXxxxxxxx

18. It is not possible to postulate all situations of hardship
which would govern employees on the issue of recovery, where
payments have mistakenly been made by the employer, in excess
of their entitlement. Be that as it may, based on the decisions
referred to hereinabove, we may, as a ready reference, summarise
the following few situations, wherein recoveries by the employers,
would be impermissible in law:

(i) Recovery from the employees belonging to Class Il and
Class 1V service (or Group C and Group D service).

(ii) Recovery from the retired employees, or the employees
who are due to retire within one year, of the order of recovery.

(iii) Recovery from the employees, when the excess payment
has been made for a period in excess of five years, before the
order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully
been required to discharge duties of a higher post, and has been
paid accordingly, even though he should have rightfully been
required to work against an inferior post.
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(v) In any other case, where the court arrives at the
conclusion, that recovery if made from the employee, would be
iniquitous or harsh or arbitrary to such an extent, as would far
outweigh the equitable balance of the employer-s right to
recover.?”

As per the ruling of the Hon'ble Supreme Court in State of Punjab
and others vs. Rafiq Masih (White Washer) and others reported in (2015)
4 SCC 334 for the wages or salary paid to the person who had worked as
Secretary, the same cannot be recovered as he had functioned as Secretary
for the relevant period. Here the case is not that the first Respondent was
incompetent or not qualified to hold the post. The first Respondent in this
Civil Revision Petition/Appellant before the learned II Additional District
and Sessions Judge, Tiruppur had sought documents for effective
representation during the enquiry. He was not provided with documents
sought by him and was not afforded with the opportunity to defend himself
regarding the contentions raised by the second Respondent that having been
paid the salary of the Secretary by the first Respondent before the learned II
Additional District and Sessions Judge, the Revision Petitioner herein had

suffered loss.
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21.As per section 87 of the Tamil Nadu Co-operative Societies Act,
1983 only when the Co-operative Societies had suffered loss due to wanton
act of any of the staff or officers, surcharge proceedings can be initiated.
Here it is not the case. The first Respondent in this Civil Revision Petition
had worked as Clerk. He had acquired the prescribed qualification viz.,
Diploma in Co-operation and was experienced in the very same Society.
Based on his experience and qualification, he was promoted as Secretary by
the Board of Directors of the Society. The resolution recommending his
promotion was forwarded to the Registrar of Co-operative Societies for
approval. Only after obtaining approval, he was promoted as Secretary.
Considering the fact that the Society has enough resources to pay the salary
of the Secretary from the income of the Society, the same was approved by
the Registrar of Co-operative Societies. While so, the initiation of
proceedings under surcharge proceedings by the second Respondent who is
only a Deputy Registrar of Societies, who is not competent to decide on
service matters as per the decision of this Court dated 12.07.2022 in
W.P.N0.2628 of 2015 [The Management, Tindivanam Primary Co-
operative Agricultural and Rural Development Bank Ltd., Rep. by its

President, Tindivanam, Villupuram District -vs- The Joint Registrar of
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Co-operative Societies, Villupuram Region, Villupuram and others] is
without the force of law. Further, the submission of the learned Counsel for
the first Respondent Thiru.C.Prakasam that as per the reported ruling in
State of Punjab and others vs. Rafiq Masih (White Washer) and others
reported in (2015) 4 SCC 334, the salary paid to the staff or officer of the

Co-operative Society cannot be recovered under the surcharge proceedings.

22.In the light of the above discussions from Paragraphs 13 to 21, the
technical plea raised by the Revision Petitioner, the President of No.1655,
Udumalpet Taluk Co-operative Housing Construction Society, Udumalpet,
Tiruppur District, is found unacceptable, particularly, in the light of the
observation of the Privy Council in Rachappa Subrao Jadhav v. Shidapa

Venkatrao Jadhav reported in 46 14 24.

23. The point for consideration is answered against the Revision
Petitioner and in favour of the first Respondent. The judgment of the
learned II Additional District and Sessions Judge, Tiruppur in C.M.A.No.36
of 2012 dated 28.02.2018 cannot be set aside as it is found to be well

reasoned judgment. The same is confirmed.
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In the result, this Civil Revision Petition is dismissed as having no
merits. No costs. Consequently, the connected miscellaneous petitions are

closed.
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