Crl.A.No.193 of 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON :20.06.2023

PRONOUNCED ON : 30.06.2023

CORAM :

THE HONOURABLE MR.JUSTICE RMT. TEEKAA RAMAN

CRL.A.No.193 of 2017

1. Ganesan

2. K.Venkatesan

3. S.Kannan

4. K.Chandra ... Appellants / A1 to A4

-Vs-

State of Tamilnadu,

Rep. by Deputy Superintendent of Police,

Villupuram Sub Division,

Villupuram Taluk Police Station,

Villupuram District.

(Crl.No0.410 of 2016) ... Respondent / Complainant

PRAYER: Criminal Appeal is filed under Section 374 of Criminal
Procedure Code, praying to call for the records relating to the proceedings
in Special S.C.N0.90 of 2016 on the file of the learned Sessions Judge,
Special Court for Exclusive Trial of Cases registered under the Schedule
Caste and Schedule Tribe (Prevention of Atrocities) Act, 1989, Villupuram
and set aside the order of conviction dated 28.03.2017 and set the appellant
at liberty.
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For Appellant : Mr.M.Devaraj
For Respondent : Mr.L.Baskaran
Government Advocate (Crl.Side).

JUDGMENT

Convicted accused are the appellants herein. The Criminal Appeal
has been filed against the judgment of conviction and sentence dated
28.03.2017 of the learned Sessions Judge, Special Court, Villupuram in

Special Sessions Case No.90 of 2016.

2. The case of the prosecution as could be seen from the witnesses are
that PW1 and PW2 were working in the land of one Govinda Ayyer at
Kandamanadi Village for monthly salary. The land for the accused persons
is situated near the land of Govinda Ayyer. The accused persons were
cutting casuarina trees in their lands by using the labourers from other
villages for 10 days. The other village labourers let excreta in the land of
Govinda Ayyer. PW1 and PW2 were unable to put manure to the casuarina

saplings. PWI1 and PW2 asked the act of other village persons to the
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accused persons. Hence, there was enmity between PW1 and PW2 and

appellants/A1 to A4.

3. With the above previous enmity, on 14.06.2016 at 8.00am, PW1
and PW2 took urea to the land of Govinda Ayyer from the godown. They
saw excreta let by the other village labourers in the land. PW1 and PW2
enquired the above matter to the accused persons. A4 scolded PW1 by
using filthy language and threatened to kill PW1. Al scolded PW1 by using
the words, “GeaulswL&&Hmy mru” (Vettaikara dog). (It denotes the caste
name of PW1) and threatened her. Al pulled the hand of PW1 and beat in
her back. A3 threatened to kill PW1. A3 stamp by the foot in the back of
PWI1. A1l and A3 beat PW2 by hands. When PW5 was preventing the
accused persons Al to A3 scolded by saying that why you were coming for

“Coul swL & &Hmydar” (Vettaikara lady) and that they threatened to kill PW5.

4. Therefore, the respondent-Deputy Superintendent of Police,

Villupuram Sub Division, Villupuram Taluk Police Station, filed charge

Page 3 of 22

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.193 of 2017

sheet alleging commission of the offence that A1 committed the offence
punishable under Sections 352 and 506(i1) of the Indian Penal Code, 1860
r/w Section 4 of Tamil Nadu Women Harassment Act r/w Section 3(1)(r)(s)
of the SC/ST (POA) Amendment Act, 2015; A2 committed the offences
punishable under Section 506(ii) of the Indian Penal Code, 1860 r/w Section
3(1)(r)(s) of the SC/ST (POA) Amendment Act, 2015; A3 committed the
offences punishable under Sections 352 and 506(i1) of the Indian Penal
Code, 1860 r/w Section 3(1)(r)(s) of the SC/ST (POA) Amendment Act,
2015; and A4 committed the offences punishable under Sections 294(b) and
506 (ii) of the Indian Penal Code, 1860 r/w Section 3(1)(r)(s) of the SC/ST

(POA) Amendment Act, 2015.

5. The alleged date of occurrence is 14.06.2016. In order to sustain

the prosecution under Section 3(1)(x) of SC/ST Act, twin ingredients are

ought to be satisfied viz.,
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(a) the accused should be a member of the non SC community, while
the defacto complainant should belong to SC/ST community.
(b)The accused ought to have uttered caste word in the public place in

a public view.

6. As per the revenue witnesses, Ex.P2-Caste Report issued for PW1
and PW2 by the Revenue Divisional Officer [PW6], PW1 and PW2
belonged to Hindu Irular Community and as per Ex.P3-Caste Report issued
by PW7-Vetrivel, Tahsildar, the accused Al to A4 belongs to Most
Backward Community and a non-member of Scheduled Caste community
and accordingly, the 1* ingredient to maintain the prosecution case, is
satisfied and as per Ex.P6-Proceedings of the Superintendent of Police,
Villupuram District for nominating the Investigating officer dated
17.06.2016, the Superintendent of Police of the District has appointed
PW10-Suruliraja, the Deputy Superintendent of Police, to investigate the

same.
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7. As per the endorsement found in Ex.P1-Complaint dated
15.06.2016, the FIR [Ex.P5] was registered at 22.00 hours on 17.06.2016
and as per Ex.P6, the Superintendent of Police has issued nomination

empowering the investigation officer on the very same night.

8. PWI1-Uma and PW2-Nagappan are husband and wife, the alleged
victims. PW3-Revathi and PW4-Bharathi are the independent witnesses,
alleged to have seen the occurrence and turned hostile.  PWS5-
Vijayakrishnan, is the land owner wherein PW1 and PW2 does the work.
PW6-Jeenathbanu and PW7-Vetrivel, are the revenue witnesses, who had
issued Ex.P2 and Ex.P3, regarding the caste report of the accused and PW1
and PW2. Attester of the observation mahazar is PW8&-Ilayaraja. PWO-
Maruthu, is the Sub Inspector of Police, Villupuram Taluk Police Station,
who has registered Ex.P5-FIR and PW10-Suruliraja, is the Deputy
Superintendent of Police, Villupuram, who has conducted the investigation

and filed the charge sheet.
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9. The learned counsel for the appellants/accused could contend that
there 1s an unexplained delay of 2 days. On the complaint given by the
accused on 15.06.2016 immediately after the occurrence, only CSR was
issued and FIR was registered after three days; the complaint [Ex.P1] was
lodged by PW1 in consultation with the Social Rights Activists, Professor
Kalyani and hence, it is a motivated complaint and also stated that the scene
of occurrence is not a public place or public view and made submissions

regarding several material contradictions.

10. The learned Government Advocate (Crl. Side) made submissions

in support of the judgment of the trial Court.

11. After hearing the rival submissions and after perusing the typed
set of papers and also the judgment and the findings thereon, I find that in
the Sessions Case, appreciation of evidence is a necessary part of delivering
the judgment. For appreciating the evidence, both the chief and cross

examinations have to be taken into consideration and any material
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contradiction elicited from the Investigation Officer has to be taken into

consideration.

12. After perusing the judgment passed by the learned Sessions Judge,
I find that the learned Sessions Judge has taken note of only the chief
examination and converted the same as 313 questioning and also rendered a
judgment as per the 313 questioning, without examining the cross

examination.

13. The defacto complainants are the PW1 and her husband PW2.
They have deposed in the chief examination in support of the charge. To
appreciate the evidence of PW1 and PW2, whether they are reliable and
trustworthy, the answers elicited in the cross examination have to be looked
into and the chief and cross examination of the witnesses have to be read in
consonance with each other and thereafter, a conclusion has to be arrived
and finding has to be rendered, is the essence of various judgments of the

Hon'ble Supreme Court in appreciation of evidence.
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14. The answers elicited in the cross examination of PW1 are as under

“..BMenN Cugr &fwi &6V 655) PSS 6BT(H SSBTH.
QU 6IRIGOT FRISSSHDG SHO6veuT JHpeurd.....

..... yasnfled  erefisor  TWSLUL(HhaTNG 6168 615G

)

..... Foye& BUL Brafly @mbEH 3 UBLSDI HmeusmnL
OFdiwsvmd.  &Fuueud BLEGWEUTH &b | aumeg wuulins
Qobsg.  AbS FYSG DB 9m Nt @HHSM6
CasNurg. ABS 2LWISHDG QHBSI.....

..... apfEe  Seuisel  BlVSHNDG  ULSTL  SJeu e
Qui&en Gousmsvemw UTFSSGIAN (h CuTeUTTS6T. BIKISET 6TRIS6M

BlvSsING ubST0 BIRISELD RIS Cousmsvenw LTHS Sl (b

..... IS5y CoHF) SYyaiy DM SaT 6ImIGaT & QM L&)
OasMnbhsds alleurn 6HiMbH6STaiELTD.. .

...... 15.06.20l6 410 658 &msmev 8 wmlldH@ sl sHemen
THIT68T 6T6o & BT 61, LHmyLd Blovd & QEFMNHEHSHHTIT
alpuasmymiea  Hpelewri YudHSs1es g  LUSM§ STl
Blemows Sls0 6TwIG6T 0% G&T(HSSIULL G....

LoFDUAD  BLBSSDEG MBI &STemey 6 LG
sTsusumld  Gumellamy  etmiGen 0% LUSTH  @QEBLUSTHaD,  SHTeusD
BleowsbsHE aumumrmh T Sai. QHOOIM6D  [BITRI &6

ChrIgWIs  &HTeusL  BlemowddHG GCuUISTIED  IaTmmWSleLd
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seowrenfl FrilLh y&ETi S HCBTa(h  HTUSL BlewsvwdHImS

Cum@ermin.....

..... Brest  Gumsdery  aUCLF@ISEG CUTCaTsd. 1 if &6
o migen Gufle @ LSTH C&M(hSSHIaNMTTE6T.  [BHRIGET  6T6H 6T
CFmevalniser ey CuTeIFTy eaieflLl CosLlLTFHem.  BI6T
CumeSarmL  smmebGen Gud Fursrenn &g 6smearHCmid,
RIG@MBG  CBIn  Q&smbmISeT iy Brer  GumTeSEFTILLD
OaFnaiCoaret. e Msar amisar & LYsMT COBM(HSSDH0  (pDH6V
BmeN Cumred&my 6u[ G & 63 607 S 1) (), RS VBT6T BITR1& 6T
Gumsiary MeLFDISEG Gursallsosmev.  Gursdamrilid gl &a
W& BIRISED @m Y&l 6&smhHsHes Couati(hih 66y HIkIS6T

Gl &msvsvedlsvemov. ...

L. FUSIDL BLBS LEBIeT &l 6 lefldg Cumedary
sivieme  eub& S LU LT &6, BI&T  HMeus)  blewevidHlev
Gumdt yasri Q&sThSS Curd LaT WS LK Haweul
womih  wHPTEeT WG Y&ETT C&STHSSUUL(heTaTg [ 6T 6
CFmebalmml ey CuTOETT cTodTemen CHLLMTEH6N. ..

Crousml LML Uy &) 2 &I CW &6men CumTeS&Fmy
ollgnfbEHniser.  6mIGeT  Fauenl  FIWOBSIONE  6UTHnaN
CumedaEny eallEmif&&namar...

QUTSHeT  SRISOSSG Fluad GSUlSE CsMNuTg eTaim
Cume&lsy  CamevsilallLr& ey, Craudlyw, wuTISlyn el
CQEraiaTTi&Hen. SYoujsker allgriss YotCm  euisken  6TemesflLLh
G fladll Lrj&ea.....

Cumevany eraiemen aflEnfSSCung wHwid &Gwori 3 6w

geaallsd  leugk  asfl HCanaat  asismer &gl GlFmevs
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YEmSTSE Sy, umby, U] YSwDHMLE  6Te 6T
Qemandbg CuFlugrs mrer CFmsvalsiems. saTenar  Frdlaow
AF:2 V) S USTSH BT68 Cumed&miy 6ul] & iy 6 st ul 60

Gl &msvsvadlsvemev....”

15. The answers elicited in the cross examination of PW2 are as
under:

“aglflder  Gumevah  aVEL &Ml  @m LS
Q&M &SB(HIbST S, BIBIG6T  L&SMi  C&ThLIuSnE
(pest G 611 &6 Gumeiery 610G L & 6160 LS
O&mhSHallLTise...

LoFlUe BLBS 4 BIL&aT SIS SIS L&
Cl&M(h &6 S, L &M 601 & 60 LI 6] Fi

RSSO ST SHSHT....”

16. The alleged occurrence witnesses Revathi and Bharathi have
turned hostile and not supported the case of the prosecution. It remains to
be stated that even as per the admission made by PW1 in the witness box,
though they have been termed as occurrence witnesses, during the police

enquiry they have stated that nothing has happened and so the police have
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also informed PW1 regarding the enquiry report made with the PW3 and

PW4, assumes significance.

17. PW5 has not supported the case of the prosecution and in the

chief examination, he has deposed that

“9emsd B Gmilsh UTidhsHallevemev....”

18. In the cross examination, PW5 has categorically admitted that
during the investigation, the police has not enquired with him and he also
admitted that in respect of the purchase of 2'. acres of land belonging to
Udayar, which is adjacent to his land, he and the accused have competed
with each other and the accused has purchased the Udayar land and
therefore, they had enmity and even before filing of the complaint Ex.P1,
the PW1, PW2 and PWS5 have admitted that the complaint given by accused
against PW1 and PW2, is pending with the police and so they have not
entered the police station as could be seen from the cross examination,

assumes significance.
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admitted that the charge sheet has been filed after 30 days beyond the

statutory period and he has not obtained any leave or extension of time for
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19. The PW9-Sub Inspector in his cross examination has admitted

“14.06.201610 C&H&! wHlwir 3 wellbG Juwi Blvsslen
b5 @LESBlV  STal  Cousmev QFUCHHT  TATUMHSYLD  616S
QLSS0  Fuah  BoOLOUDDS  THUDSYLD 20T SHATF
yamflsb Gl aflsvemsv. welunh 3 wewl]  FidUeud Ble0
M &Ben  SHiewer FrdHleow CaFTva] S WSTHCUT, &6 6
A SHSHSTHCMUT, HaTemer WMGIILRIGH  UhSSHWSHTHCur 2 10m

Sa1g Yaile s&mmallsiemev.....

LT ST ysrhed 2 s 4 aslflest  Fng
Ogmevsdl Sywsrs 2wr Serg ysrie Gulidlalssmev.....”

20. The investigation officer PW10 in the cross examination has

filing the charge sheet. He has also admitted that
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G@oliurs Yarl wogh wHp FTLse & mnallsiamsy..”
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and hence, as per the admission made by the police witnesses, PW9 and
PW10, the PW1 has not whispered anything in Ex.P1-complaint, regarding
the utterance of caste word or caste name or making any statement touching
upon the modesty of the women. As per the admission of PW9 in the cross
examination, A2 and A4 have not uttered any caste word against the accused
in the Ex.P1-complaint. So also as per the admission made by PW10. Even
in the Ex.P1-complaint, the first incident was only after the complaint given
by the accused against PW1 and in the complaint, the scene of crime was
not mentioned. With regard to the scene of crime as extracted supra, the
PW1 has categorically admitted that casuarina trees are one year old and it
is more than a man's height and if a person stands inside, a person from

outside cannot see, also assumes significance.

21. On perusal of Ex.P8-Rough Sketch, I find that if two persons are
standing in the casuarina trees it could not be seen from outside as admitted

by PW1, assumes significance.
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22. On a comparative analysis of the answers elicited with the chief
and cross examination of PW1, I find that there is material contradiction on
the material facts, so also the evidence of PW2. On a combined reading of
chief examination of PW1 and PW2, I find that the material contradiction on

the material fact.

23. On consideration of the version of PW1 and PW2 in the chief
examination with the answer elicited with PW9 and PWI10, police
witnesses, I find that the evidence of PWI1 and PW2 suffers from
embellishment amounting to material contradiction in respect of material
facts, as to the alleged date of occurrence and scene of crime and alleged
utterance of caste word was not mentioned either in Ex.P1-complaint or

during the investigation by the police.

24. Therefore, I find that the evidence of PW1 and PW2 are totally
unreliable and untrustworthy and on a combined reading of evidence of

PW1 and PW2 with the police witnesses PW9 and 10, I find that it is totally
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unworthy to rely upon their evidence as they suffers from embellishment
amounting to material contradiction on the material particulars and besides
their own version in the chief examination is found to be at vital variation in

the cross examination.

25. It remains to be stated that the chief examination of PW1 and
PW2 and the answer elicited during the cross examination of PW9 and

PW10 probabilise the suggestive case in all aspects.

26. The police have not investigated the earliest complaint given by
the accused against the PW1 and PW2 and when PW1 and PW2 were called
to attend the enquiry on the complaint given by the accused, they were
affected and they have consulted the communal leader and thereafter they
have drafted a complaint. The scribe of the Ex.P1 complaint was not

examined by the police.
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27. Furthermore, the police have also informed the PW1 and PW2
regarding the complaint given by the accused and the same is kept pending.
When Ex.P1-Complaint was lodged after a delay of 3 days and Ex.P1 was
drafted by community leader of the PWI, I find that it is a consulted
complaint. Furthermore, even on the complaint enquiry, the alleged PW3
and PW4, Revathi and Bharathi have categorically stated that no such
incidence has taken place and the PW1 herself has admitted in the cross
examination that while the police have enquired the PW3 and PW4, Revathi
and Bharathi respectively, who also belongs to the very same caste have
denied any such happening of the occurrence, probabilise the suggestive

case on all spheres.

28. In Ramesh Chandra Vaishya Vs. State of Uttar Pradesh and
Another, reported in 2023 SCC Online SC 668, our Hon'ble Supreme Court

has held as follows;

“....Since the utterances, if any, made by the appellant were not “in
any place within public view”, the basic ingredient for attracting section

3(1)(x) of the SC/ST Act was missing/absent. We, therefore, hold that at
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the relevant point of time of the incident (of hurling of caste related abuse

at the complainant by the appellant), no member of the public was present.

18. .....We have noted from the first F.I1.R. as well as the charge-

sheet that the same makes no reference to the utterances of the appellant

during the course of verbal altercation or to the caste to which the

complainant belonged, except for the allegation/observation that caste-

related abuses were hurled...”

29. Therefore, I find that Ex.P1 complaint is a coloured complaint and
it is fabricated version and the same is lodged after a delay of three days and
there is a deliberation in not registering the complaint given in earlier point
of time by the accused and scene of occurrence as shown in Ex.P8-Rough

Sketch is not a public place and hence, I find that the basic ingredient of

Section 3(1) and 3(1)(x) of Special Act is not made out.

30. Yet another point is with regard to the alleged physical assault.

31. On the contrary in the evidence, PWI1 has stated that the

appellants armed with wooden stick had bet the complainant with hands
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which is totally in contrary. Further, the same would establish that PW1 is
not speaking the truth. PW1 in her cross had admitted that there is no
enmity or previous quarrel between the appellants and PW1 and there was
no interaction between them while they work and further more, PW1 admits
that she had the knowledge of the previous complaint given by the
appellant, in the police enquiry has stated that was taking steps to amicably
settle the complaint and at that time did not inform the police about the
present complaint which shows that the present complaint is only a counter

blast for the complaint given by the appellants and not the real incident.

32. Hence, I find that the case of the prosecution is bristled with
infirmities and the version of PW1 and PW2 with their respective cross
examinations are found to be of vital variation with each other with vital
facts and the version of the private prosecution witnesses PW1 and PW?2 are
found to be on material contradiction with the police witnesses PW9 and
PW10, on the essential ingredients touching upon the charge and therefore, I

find that the version of PWI1 and PW2 are totally unreliable and
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untrustworthy. The suggestive case of the prosecution is more probable

based upon the admission of PW1 and PW2.

33. Accordingly, I hold that the prosecution has failed to prove the
charges framed against the Accused beyond reasonable doubt and giving the
benefit of doubt, the appellants/accused 1 to 4 are acquitted of all the
charges. Consequently, the conviction and sentence passed by the learned
Sessions Judge, Special Court for Exclusive Trial of cases registered under
the SC/ST (POA) Act, Villupuram, in Special Case No.90 of 2016, dated
28.03.2017, as against the appellants/accused 1 to 4 herein, is set aside.
Fine amount is ordered to be refunded. Bail bond stands cancelled. The
Criminal Appeal is allowed.

30.06.2023
Index: Yes / No
Speaking/Non-Speaking order

Neutral Citation: Yes/No.
ars
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To

1. The Sessions Judge,
Special Court for Exclusive Trial Cases Registered
under the SC & ST (POA) Act,
Villupuram.

2. The Deputy Superintendent of Police,
Villupuram Sub Division,
Villupuram Taluk Police Station,

Villupuram District.

3.The Public Prosecutor,
High Court, Madras.
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RMT. TEEKAA RAMAN, J.

ars

Pre-delivery Judgment made in
CRL.A.No.193 of 2017

30.06.2023



