IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED :15.12.2023
CORAM
THE HONOURABLE MS. JUSTICE R.N.MANJULA

W.P No.23184 0f 2021

Tamil Nadu Food Safety Officers Association,

Represented by its Secretary,

R. Rabindranath, 506,

Melvisaram and Ranipet Urban Area,

Vellore District Petitioner

/vs/

1. The Secretary to Government,
Health and Family Welfare Department,
Secretariat, Chennai - 600 009.

2. The Commissioner,
Food Safety and Drug Administration Department,
Anna Salai, Chennai-600 006.

3. The Member Secretary,
Tamil Nadu Medical Services Recruitment Board,
DMS Building, No.359,
Anna Salai, Teynampet,
Chennai - 600 006. Respondents

Prayer: Writ Petition has been filed under Article 226 of the Constitution of
India for issuance of a WRIT OF CERTIORARIFIED MANDAMUS calling for
the records relating to the impugned Notification of the 3rd Respondent in
Notification No.02/MRB/2021 dated 28.09.2021 and QUASH the same and
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consequently direct the 1st and 2nd Respondents to settle the service conditions of
the existing Food Safety Officers who are working in the Department from
20.09.2011, within a reasonable period as may be fixed by this Court.

For Petitioner : Mrs.AL.Ganthimathi, Senior Counsel
For Respondents : Mr.HajaNazirudean, AAG Assisted by
Mr.T.Arunkumar, AGP for RR1 & 2
: Mr.L.Murugavel for R3

ORDER

This Writ Petition has been filed seeking Writ of CERTIORARIFIED
MANDAMUS to call for the records relating to the impugned Notification of the
3rd Respondent in Notification No.02/MRB/2021 dated 28.09.2021 and QUASH
the same and consequently direct the 1* and 2" Respondents to settle the service
conditions of the existing Food Safety Officers who are working in the
Department from 20.09.2011, within a reasonable period as may be fixed by this

Court.

2.Heard, Mrs.AL.Ganthimathi, Senior Counsel for the petitioner and
Mr.Haja Nazirudean, learned Additional Advocate General for the respondents 1
and 2 and Mr.L.Murugavel, learned counsel for the 3™ respondent and perused

the materials available on record.
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3.Mrs.AL.Ganthimathi, learned Senior Counsel for the petitioner submitted
that after repealing the Prevention of Food Adulteration Act 1954, Food Safety
Standards Act was brought into force from 05.08.2011. The erstwhile officers
who were in Public Health Department have been absorbed as Food Safety
Officers under notification dated 20.09.2011. By virtue of issuance of
G.0.Ms.149, Health and Family Welfare (AB2), dated 20.04.2012 Ad-hoc rules
were framed for the post of Food Safety Officer.The decision of the Government
has been communicated to the Secretary to Government, Health and Family
Welfare Department in Letter No.38866/L1/2019-5, Health and Family Welfare
Department dated 27.11.2020. The letter of the petitioner's association has been
sent to the Director by stating that the petitioners have been absorbed in the
department in the year 2011 and before framing any guidelines, new recruitment
for the post of Food Safety Officer should not be made. The request was not
accepted and recruitment is also done. However fresh notification has been issued
on 28.09.2021. Now the Writ Petition has been filed challenging the said
notification and seeking direction to secure the service condition of the existing

Food Safety Officers.

4. Mr.HajaNazairdeen, learned Additional Advocate General for the
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respondents 1 and 2 submitted that in view of FR- 9, the Food Safety Officers
who have been absorbed from the erstwhile Municipal, Corporation and

Panchayat have got lien in their parent department even after the appointment of

Food Safety Officers.

4.1. After the New Act was brought into force, 385 posts of Food Safety
Officers have been sanctioned for the rural areas and out of which 199 posts were
meant for urban areas. As per G.0.Ms.No.438, Health and Family Welfare
Department dated 24.09.2018, adhoc Rules were framed for Food Safety Officers
and it has come into effect from 22.12.2011. The above rules do not have any
saving clause in respect of those officers who have been absorbed from the
erstwhile Corporation, Municipal and Panchayat departments i.e., as Food Safety
Officers, because they have already been given a lien in their parent department.
Subsequently, G.O.(Ms) No. 201, Health and Family Welfare (M1) Department,

dated 30.06.2022 was issued which has a saving clause as well.

5. According to the submission of the learned Additional Advocate General,
since the notification for recruiting Food Safety Officer will not in any way affect

the interest of the petitioners in view of the saving clause provided in G.O.(Ms)
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No. 201, Health and Family Welfare (M1) Department, dated 30.06.2022. By the
said Government Order, Tamil Nadu Food Safety and Drug Administrative
Department sanction was accorded for creating 385 Food Safety Officers for

rural areas and 199 posts of Food Safety Officers for urban areas.

7. The one and only concern of the petitioners is that their post or posting
(seniority) should not get affected in view of the notification given for the Direct
Recruitment of Food Safety Officers. As already pointed out by the learned
counsel for the petitioners in the subsequent G.O.(Ms) No. 201, Health and

Family Welfare (M1) Department, dated 30.06.2022, a saving clause is included.

8. Since the petitioner's grievance was addressed in view of the above
saving clause adopted in G.O.(Ms) No. 201, Health and Family Welfare (M1)
Department, dated 30.06.2022, the petitioner's association members need not
worry in respect of their job security and to some extent about their seniority.
Because the persons who are yet to be recruited / recruited as per the impugned
notification dated 28.09.2021 will be brought into the department only in future

and the members of the petitioner's association are already in service.
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9. By issuance of G.0.Ms.No.347, Health and Family Welfare Department
dated 22.12.2011, 385 posts of Food Safety Officers for rural areas and 199 Food
Safety Officers for urban areas have been sanctioned. It is stated that in the above
Government Order that the sanction is only for one year and further continuation
can be obtained from time to time. This is consequent to the Food Safety and
Standards Act-2006 which came into force from 05.08.2011. 544 persons, who
were working as Food Inspectors under the Public Health and Preventive
Medicine Department and Local Bodies as Food Safety Officers in
R.No0.2413/FSSA/2012/S2 dated 10.09.2012, i.e., the newly formed Food Safety
and Drug Administration Department. After they have been appointed to the post,
there is a lien in their parent department. So, they had the right to return to their

parent department if they so wished.

10. However, it is clarified by the special rules framed immediately after
the promulgation of Food Safety and Standards Act-2006 that those persons who
have been appointed as Food Safety Officers, cannot go back to their parent
department after a period of six months. Even though the posts were sanctioned
for one year, the Food Safety Officer so appointed from the Public Health and

Preventive Medicine Department and the Local Bodies were continued to be in
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the said posts for more than five years. Having appointed them by placing a rule
that they cannot go back to their parent department after the expiry of six months,
now the first respondent cannot say that the petitioners have got lien in their

parent department.

11. Mr.Haja Nazirudean, learned Additional Advocate General for the
respondents 1 and 2 attracted the attention of this Court to the judgement
rendered in WP. (MD) No.15073 of 2018 of the Madurai Bench of this Court
dated 26.09.2022 in order to substantiate the submission of the petitioner that
the Food Safety Officers appointed in the above manner can be sent back to the
department. In the said judgement it has been held as under:

“10. Now the question that arises for consideration is whether the
writ petitioner has any statutory right to insist that he will continue to be in
Food Safety and Drug Administration Department. My attention has not
been drawn to any specific provision, Government Order and circular that
confers such a right on the writ petitioner. As rightly pointed out by the
learned Additional Government Pleader appearing for the respondents,
even the new post sanctioned in the new department were to exist only for
a period of one year and sanction for their continuance will have to be
obtained. The Commissioner of Food Safety has been characterised as the
controlling authority for the new department and G.O.(Ms).No.347 Health
and Family Welfare (AB2) Department dated 22.12.2011 was issued. The
first respondent cannot be said to be the person lacking any jurisdiction.
The first respondent after review has taken a conscious decision that the
petitioner can be relieved so that he can go back to the parent department.
The impugned order does not cast any stigma on the petitioner. As a result
of the petitioner going back to the parent department, the rank or pay of
the petitioner is not affected in any manner. I do not find any ground to
interfere. This writ petition stands dismissed. No costs. Consequently,
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connected miscellaneous petitions are closed.

12. In the said judgement itself, the learned single Judge has observed that
no specific provision, government order or circular that would confer the right
upon the petitioner to retain as Food Safety Officers was brought to the attention
of this Court. Only in view of the above reason, the learned single Judge had
arrived at a conclusion that the petitioner in that case can be reverted to his parent

department.

13. In the case in hand, the petitioner had brought to the notice of the Court
about the 1% respondents letter written to second respondent vide letter
No0.38865/L.1/2019-5, Health and Family Welfare Department dated 27.11.2020.
In the said letter the government has made it categorically clear that Food Safety
Officers are working for more than six months and hence they cannot be sent
back to their parent department and further, it is impossible to maintain their
seniority in the parent department as they continued to work as Food Safety
Officers for a few years. Hence, it is proposed that promotion can be given on

adhoc basis to all those Food Safety Officers.

14. Had this fact been brought to the notice of the Madurai Bench of this
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Court during the proceedings of WP. (MD) No.15073 of 2018, the result of the
said writ petition would have been different. Even though many of the Food
Safety Officers have been appointed from the Public Health and Preventive
Medicine Department and local bodies, lot of vacancies has arisen due to various
reasons. As the government was under a compelling situation to fill up the vacant
posts, the first Notification No.02/MRB/2021 was issued on 28.09.2021 by the
Medical Service Recruitment Board and subsequently, Notification
No.02/MRB/2021 dated 13.10.2021 was issued by the Medical Service
Recruitment Board. Consequently, the petitioner's association has sent a
representation stating that the existing Food Safety Officers should be absorbed
in their parent department where the rules and guidelines have been framed. It is
demanded that before framing all those guidelines and rules, new direct
recruitment for the post of Food Safety Officers should not be made. However the

recruitment was made. But no appointment orders have not been issued.

15.The learned Additional Advocate General submitted that as per G.O.Ms.
438 of Health and Family Welfare (M1) Department dated 24.09.2018 adhoc
rules have been framed which came into effect from 22.12.2011. The said adhoc

rules does not state anything about the Food Safety Officers who were already
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recruited through various sources as detailed above and serviced/ serving now.
G.0.Ms. 438 of Health and Family Welfare (M1) Department dated 24.09.2018
would only state that Food Safety Officers will be appointed through direct
recruitment, their qualification and their pay details etc., The petitioners
representation requesting for framing adhoc rules to safeguard their services was
not looked into. Subsequent to the representation made by the petitioner's
association. G.0.Ms.201, Health and Family Welfare (M1) Department dated
30.06.2022 was issued. Even in this government order, only a saving clause is
included which reads as follows:

“10. Saving:- Nothing contained in these rules shall adversely
affect any person holding the post of Food Safety Olfficer on the

date of publication of these rules in the Tamil Nadu Government

b

Gazette.’

16. Having given such an assurance, there should be some rules in place to
regularise their services and to protect their seniority. The 1* respondent has
already accepted for the reasons explained in his letter No.38866/L1/2019-5,
Health and Family Welfare Department, dated 27.11.2020 that the seniority of
the present Food Safety Officers in their parent department cannot be maintained.

It is also suggested to frame rules to give promotion to all those persons on adhoc
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basis and then regularise their services.

17.For the sake of clarity the whole of the letter dated 27.11.2020 is

extracted below:

“Eser BevauTpe) HMID GHU B (6T60.1)H HIOD
&9 % 6Tevor 38866 . 61601 , 2019-5, BTeT  27.11.2020
QIGILILY [BIT
Lo(H.0\ 2.8 T T ST E(HeHGwTET |, ).
QYT & (LPSHGIT OLDF GIFWIGVTETIT

QLM BT

QWEHGBIT OUITSHIFFSTHTTLD LDHMILD
CrTitSsHILIL Lo(Bb SIS SID,
G)Feor 66T -600 006

QT (meT
QuTH FSTSTTID WOMID CHTISHILIL LO(RE SIS HIGOD —LD(HD HILDGVGVIT
G LITITE@AUTOTT, QUL LTI FHSTHTT GLODLITITGOAITETIT,
BOVESANMUTOTT PMID CSTLAOBIL LI CHTLpS 2 Salwmer T, LSal
2 WITeY, FEVSSQMUTOTT LIUNDF) QILPEIGSHE), 2 6WTe) LITSHISTLIL]
QIVIGUGIT FOT LIGSTILPLIGHLI BT 6T SLDTEHGHS, FESTHTT QUIGITOTIT
LG LD QBTLITLITGT 9T FTEOGTFEOT BIMHF emeud Hev GLImTesr »
CarfEensser - GGHTLITLTE.

LIITIT 606
1) BH.0L.GCeVl_&LO BT TTIWesTer, LOTBIeV GWLITSHIF C\FwevTerT, GLIT S
FEHTHTTSH SHIDD JSVIGUGVIT HOT FhISLD, QNHSHIBST LDTEUL L LD
9T s6efler 14.10.2019 Brefl_L LDgy).
2)9osH HL9 & eTewr 38866/ 616V1/2019-1, mTeT 05.11.2019
3)BBIGHOT HLY & 6T6UT .[5.5.6T600T 3232/LIGKHT4/Q)(H1/2019 . BITET
28.11.2019 pmb 20.12.2020.

UmiTemeuulley  eLpes PV ST@YLD  HLY SHHleV  26wT6Y UTHISTLLS  SHIGDILIGL
RbH Yol HE@hE& Goev  LIessh L fluyib DeOT6Y LITHISTLIL — GVIOUGVIT HET
Quuwirsemer LSal 2wiTey UL 1Qwele CFTES oM WIS QILPEIGIOTH] TFI_LD
YeIpG) C&HTTLILIL (hOT 6T Si.

2968 mTallev 2 GO 6 LIT SIHTLIL] DD M|LD ST [BITGsTIWLD FLLID
Qeuerflui_L_Guim %l 2 GUITGY UM GIETLILY <2 GVICUGVT F6IT T LIGWSTIWILD[T &HLD
QFUIILILIL L QUTEHET 6 IDTSH SHTVSSDG LGl STl HIWDESG SH(HLOL QUIGVT S GT6oT
Qg o (BUTEFSUL L K. QUTSH FESTHTT SGlewpullev LWy fESH 265076y LITHISTLIL|
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WP No.23184 of Jos
L&) (PSS  FEHTSTT  QYUGITOTTEOT 2606 LITSHISTLL LDHMID  LO(HB B
BITUTSHS Slewpullev o GUT 6 LT SHISTLIL] <9 GVIGUGVIT F6IT T LIGSS WILDIT & SLD
OV FIWIWLILIL_ L GSTT. eIeoflgyID, 26576 LTHISTLL DM WHES BITeUTSS SHedDUNV
260076 LTSHSTLL ODMID BITUTSS Hleopiilev LSal o2wirej BiTewrwn OF WL
ULTHE 6I6S 2WT USNEHTesT 2ol (B Liewolleuend (feeder Category) 6TesT [B)T GooTWILD
QFWNULILIL TS ] LD/ MILD 9% semDUilev 2 (BUTHSBLILIL L QWLI(IBLDLITGVITET
uesul_mbis@ps@ oMl alFEeT 2 (RUTEHFSLULLTSEH YW  HT 76T B H6r )eor
Ly e uilev 2013 (pHev 2017 euedT QINBLILILPOT OTGUT S@hE@H UL LTI HKESTHTT
GLom LITIT GOeTWITenIT, LD(h & HI@ULDGV GVIT QLoD LITIT GO@ULITOTIT ugall 2 WITeY
QULPBISLILIL RNOTOTSl. GSTLITLGLIW 265076y LITSHISTLL IIGIGVITHOT &L 5% Flev
24650 (HEOTTS 268016y LITHISTLL] LODMID OGBSI LITHISTLL HiewDullev Liessi)Ljflujip
Blewevullev, &Sl Giempullev (QUTH FESTSTTSH SHIeWD) (LPSBHlewevedw LT TS
GT@TLIGI GTDLLWS V. GLODEHTERT FHlpBlevevuiley, 26576y LITSHISTLIL LDDMILD
W(BBES  BITTsS Giempulley  Uewilyfluyp 2676y LITHISTLL]  HSVIGUGIT H@hE &
S HledPUIeL SDHTEOS 9Ly LiLienL ullev (adhoc basis) oflw el owiTewed j6rfls i,
o flw  alFser o2 (heuTESw Llerry, OGpaewrL  SDEHTEOS  LIGHTWIGHGT 6T 60T
pepLBISSeVTID 6TeT IYPleini SLLBEDSI.

3QF&Y HID  UewAWTOTT  HMID  BHUTEF  FTSHBSSS  HiewDUNGIT
QTGS (9 FTeTewT 29579.H12020-1, Brer 1211.2020) Qeuelul r1LiBEDS).”

18. After giving promotions to the existing Food Safety Officers, new
vacancies for the post of Food Safety Officers would be created. Once the
existing Food Safety Officers move to the next level, there cannot be any
confusion in respect of their seniority and the Food Safety Officers will be directly
recruited based on the Notification No.02/MRB/2021 dated 28.09.2021 issued by

the Medical Service Recruitment Board.

19. It is right on the part of the petitioner to claim the above promotion/

regularization for the existing Food Safety Officers before the Direct recruitment
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WP No23 184 of 227
is done. Once the directly recruited Food Safety Officers enter, the existing Food
Safety Officers will feel that they are placed on par with their juniors, though they
have rendered their services as Food Safety Officers for more than five years. It
appears from the submission and records that they are not even given any
selection grade or promotion and their services in the the cadre of Food Safety
Officers were not also regularised. Since the recruitment process is said to have
started already, it is too late to quash the notification. However the appointment
orders to the newly recruited cannot be issued, unless the government acts upon
its assurance given vide G.0.Ms.201, Health and Family Welfare (M1)
Department dated 30.06.2022. The saving clause issued in the above G.O. cannot

be of any consequence if the past service of the existing Food Safety Officers were

not regularised and they were not given with any promotion.

20. Admittedly the existing Food Safety Officers serving beyond one year,
their services were continued from year to year for nearly 10 years. They expected
from the rules of appointment stipulates that they cannot go back to their parent
department after six months and continue to remain as Food Safety Officers. So
the Government cannot now say that the Food Safety Officers have got a lien even

after several years and they have got to go back to their parent department. Such a
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stand taken by the employer is impractical besides being unfair.

21. Immediately when the Act came into force, the services of the Food
Safety Officers were utilized and they have been given training. All those officers
who worked in the said capacity have raised up to the occasion and rendered their
services to the expectation of the Government for the quick and effect
implementation of objects of the new Act. Hence in all fairness the Government is
duty bound to safeguard their service in the cadre of Food Safety Officers before
issuing appointment order to the newly recruited candidates for the post of Food
Safety Officers consequent to the Notification dated 28.09.2021.

22. In view of the above stated reasons, this Writ Petition is disposed with
a direction to the respondents 1 and 2 to devise a mechanism as contemplated in
the letter of the 1* respondent dated 27.11.2020 in letter No.38866/L.1/2019-5,
Health and Family Welfare Department or any other means which, in the opinion
of the Government is deemed to be fair and proper to safeguard the interest of the
existing Food Safety Officers. No costs.

15.12.2023
Index : Yes
Internet : Yes/No

Speaking: Non-speaking
jrs
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To
1. The Secretary to Government,

Health and Family Welfare Department,
Secretariat, Chennai - 600 009.

2. The Commissioner,
Food Safety and Drug Administration Department,
Anna Salai, Chennai-600 006.

3. The Member Secretary,
Tamil Nadu Medical Services Recruitment Board,
DMS Building, No.359,
Anna Salai, Teynampet,
Chennai - 600 006.
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R.IN.MANJULA.J

rs

W.P No.23184 0f 2021

15.12.2023
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