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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 30.03.2023
CORAM
THE HONOURABLE MR. JUSTICE N. ANAND VENKATESH

Crl.R.C.No0.663 of 2019

N.Gopalakrishnan

S/o.Navaneethan

M/s.Sahithya Enterprises

No.1276-D, Periyakaruppan Street

Kamarajapuram Colony

Near SCI Church

Sivakasi 626 189. ... Accused/Appellant/Revision
Petitioner

VS.
S.Chandra Mohan (died)
S.Jeyavel
S/o0.Shanmugam,

Proprietor of
Sri Sai Baba Waste Paper Company ...Complainant Respondent/Respondent

(Amended as per Order in Crl.RC.N0.663/2019
dt.27.06.2022)

Criminal Revision filed under Sections 397 and 401 of the Code of Criminal
Procedure, to set aside the judgment dated 27.04.2019 in C.A.No.477 of 2018, on the
file of the III Additional Sessions Judge, Chennai and the judgment of conviction and
sentence dated 20.07.2018 in C.C.No.6825 of 2015, on the file of the Metropolitan

Magistrate, Fast Track Court No.II, Egmore, Chennai.
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For Petitioner Mr.D.Shivakumaran

For Respondent Mr.A.Balasingh Ramanujam

Mr.M.Manimaran

ORDER

This Criminal Revision Case has been filed against the judgment and order
passed by the III Additional Sessions Judge, Chennai in C.A.N0.477 of 2018, dated
27.04.2019, dismissing the appeal and confirming the judgment and order passed by
the learned Magistrate, Fast Track Court-II, Egmore, Chennai in C.C.N0.6825 of 2015,
dated 20.07.2018, convicting the petitioner for offence u/s.138 of the Negotiable
Instruments Act, 1881 and sentencing him to undergo one year simple imprisonment
and to pay a fine of Rs.10,80,000/- as compensation and in default to undergo three

months simple imprisonment.

2.The complaint was originally filed by Sri Sai Baba Waste Paper Company,
represented by its Power of Attorney Agent Mr.S.Chandra Mohan. The complaint was
filed on the ground that the complainant was a dealer in supplying raw materials,
waste papers and waste gunny and in the course of business, materials were supplied
to one Mr.K.P.Ravindran, who is the Managing Director of J.R. Papers Private Limited.
In the said transaction, there was an outstanding amount of a sum of Rs.5,40,000/-
due and payable by the said Mr.K.P.Ravindran. It is further alleged in the complaint
that the petitioner, who is a friend of Mr.K.P.Ravindran, came forward to settle the

amount due and payable by Mr.K.P.Ravindran. In continuation of the same, the
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petitioner issued a cheque dated 05.08.2010, for a sum of Rs.5,40,000/- in favour of
the complainant. When this cheque was presented for collection, the same was
returned as “funds insufficient” and it was intimated to the complainant by return

memo dated 02.02.2011.

3.The complainant issued a legal notice dated 26.02.2011, calling upon the
petitioner to pay the cheque amount within a period of 15 days and this notice was
received by the petitioner on 02.03.2011. Inspite of receipt of the notice, the petitioner
neither gave a reply nor repaid back the cheque amount. The same resulted in filing
the criminal complaint against the accused/petitioner for offence u/s.138 of the

Negotiable Instruments Act, 1881.

4.0n the side of the complainant, Power of Attorney Agent was examined as
PW.1 and Ex.P.1 to Ex.P.5 were marked. The incriminating evidence that was collected

during the course of trial was put to the petitioner and he denied the same as false.

5.The Trial Court on considering the facts and circumstances of the case and on
appreciation of the evidence, came to a conclusion that the legal presumption u/s.139
of the Negotiable Instruments Act, 1881 must lean in favour of the complainant and
that the same was not rebutted by the petitioner and accordingly, the petitioner was
convicted and sentenced for offence u/s.138 of the Negotiable Instruments Act, 1881.
The same was subsequently confirmed by the Appellate Court and aggrieved by the

same, the present criminal revision case has been filed before this Court.
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6.Heard Mr.D.Shivakumaran, learned counsel for the petitioner and

Mr.A.Balasingh Ramanujam, learned counsel for the respondent.

7.During the pendency of this criminal revision case, the Power of Attorney
Agent Mr.S.Chandra Mohan, expired and in his place MrS.Jeyavel, who is the
Proprietor of Sri Sai Baba Waste Paper Company, was substituted and he is

prosecuting this case.

8.This Court has carefully considered the submissions made on either side and

the materials available on record.

9.The admitted case of the complainant is that Sri Sai Baba Waste Paper
Company had a business transaction with one Mr.K.P.Ravindran and the said
Mr.K.P.Ravindran had an outstanding amount of Rs.5,40,000/- payable to the said
entity. This liability of Mr.K.P.Ravindran was taken over by the petitioner and
accordingly, the subject cheque for a sum of Rs.5,40,000/-, was issued by the
petitioner. On carefully going through the cheque which was marked as Ex.P.2, it is
seen that the cheque has not been drawn either in favour of Sri Sai Baba Waste Paper
Company or in favour of Mr.S.Jeyavel, who claims to be the Proprietor of this entity.
The cheque marked as Ex.P.2 shows that it was drawn in favour of Mr.S.Chandra
Mohan. Admittedly, the said Mr.S.Chandra Mohan, is neither the payee nor the holder
in due course of the cheque. He is the Power of Attorney Agent of the said Sri Sai

Baba Waste Paper Company represented by its Proprietor Mr.S.Jeyavel. Hence, the
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very maintainability of the complaint by Sri Sai Baba Waste Paper Company, is under
question. Unfortunately, this fundamental issue has not been looked into by both the

Courts below.

10.The next issue to be gone into is, the liability, according to the complainant,
is that of one Mr.K.P.Ravindran, who is the Managing Director of J.R.Papers Pvt.Ltd.,
and whereas, the cheque was drawn by the petitioner towards the said liability. There
is no dispute with regard to the fact that the liability of one person can be taken over
by another person and the law on this issue is too well settled. The petitioner has
taken a very specific defence that he had an independent transaction with the said
Mr.K.P.Ravindran and had issued the cheque to him and the said cheque has been
misused by the complainant. For this purpose, it will be necessary to take note of the

deposition of PW.1 and DW.1.

11.When PW.1 was cross examined, he had deposed as follows:

“sré]rﬂl.u_sn% gerpres  Cemmrgin  mrer  Qemf  QswgerCersr.  mmer
Qemogy  UwasE agifl  Gaueul  Guiur  Gur @eTermr.  oiHem  (pevlo
TRSERS@M  oluTurTe  QsTLTUL  @HESS) omg  efururrg  @Qgmimy
sULESLTS g aarsE urss)  aglew  SrCaemiy o eTeTST  6TeT MR
TG 2 aTaTgl. QhS UTess QsTms QBTLIUTET SEUSESST TSI
@rs apssh sTEsM QsLiuaikme.

g&fs@w sruurur Geusnl Cuiur kel o Memowrert  TaimeT @IS ELW
ThS euruTrs QsTLTUL @M  darmid  JSETTR  STaT S eNUTUTTS
QorLmeou o MSLLGSS TS YGRS EhS PSSR  STESH

Qewweaisme  srermin  QEmeTeTTed  EFlLAVG. Telpsrer  @m  Qerss
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Pelugners  agifuiin  Quop brrg@] Qeuwiu s  suWwss L ELW
GurLiu’L  srésmamamu SumTe UWETUGSE, Far (Yo BAAYSHmS STESM
QawigleTeTIT  TETMTR S lUAv6. gareE uam  Qerhss OoubassL,
TeipeamsEn arear Qsrmy srermme  smuurur  Casvl  Guiur  swGLes T
o Mepowrerrsrer  QepwGais. s  Knesssh  @QnmBsIsTeET  Teimsie
o fevowremmyre @HeEw Gm.oyr.Cuiur  Hweng 1540000/~ &@ Upw
Cuiurssmer  slemer  QewWCsTL. PSS srésTmauin sTelswr e Mo
georm  Knearsdar Quumrs GG  d8N  msCuyssL GereTTT  aTmTe
gfgrer. araCar, gareE ST QsTOSs BUmMSEsST d&lfl FULUUWTs
QenissCammiol QSTms gD @M TaTHTR &L, SETTOSTET IS5l
suLBESUILLL  NesCarr, &mreGstaT man STESN QWL aflsme 66T mme
gfuas. @aasms sresn Qb mareE 2 Momuullvma armre  Ffluae.
TN s Llugwrer sLer dgon QFasstampug Goors Kemaul marss
fifley 138 wrppen gpeers  sLLgEl S uflemrn  Gup e fewulme
TETMTE)  SlUsvs. TaOTe@ SUUULL  amer.gpl  uam LSS  FLLULY
QE0E 885606 6T6OTMT60 EL 31,5661 (ORYINEET ST (ETHLllg
QewwGsusmr GOweTmTeR  sflun. TEIEETmaT arg ST STLAWTS ofleTies

Gum&GMTLOT  6TEoTMTE) @a{)smsn.”

12.The relevant portions in the deposition of DW.1 is as follows:

“,r_r,rrsn% @eeusslear &l usTTETTOT TareE WrtrarCn  Qshurg).
IRUMBEHSD TS ThS QSTHSHSN aMmSNID SoLwurg. eurury Q& TLmuLD
SeoLwrg. wrer  TeIESTET  FETUANGGE 0TS ATHGMG QOSTLIUTS

540,000 /5@ o&rGston @arm COsrOECse. ébrrg;gﬂ Qeuig QsTHSCs 6.

QaTengemi oL (LG or y’rg’@] Qewg masuyss CurL® Oer®sskmnCss.
Cogowuwn  usworo  Quumuenfler  QuwedTUED oL B éyrggg’l QeunuLos

QerhsSnEésar. Bs STCEFTONSTE @AMYSE SLLESULLL &TEETme.
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reipsrefler  oase Brar Gl Guiur slmem QFWG IBESSTO
oflurury  Feufl  geumr TaTEE @S, oeuT  TaTg USSSS S HSSTTT
garore  sfgrar.  reirgreflar oi e 9mEs TS RIS 2 6TaTS.
IBS INANSSER  DUSHSTET PSS STesTmmmu gl  QsrgCser.
oerg LLG0s BSE QETHESLTET STELMET QTN 2 6T6TS.  O|SMmeT
TareE  olnumer  QEWAISTS &gl JSNSTSSSSTET  HTeT o SSTCST eI
GsrOsCoar. SBs @Lems AMRHEUSDNE TWSSIPND SUUESD  TEiaLw
Tussstaramaleme.  amuCLryl QUUESLSTET oES @l  Teingireuiler
QuuIfkgTer o aTeTgl eTaTm  TOTHEWET ST,  oHemer e wLOLGeTeor.
o armoufly  Qeum QWM 2 ETETST  TOTLUSMSTET QAT STEOSIWLD BT 6T
urrssafme. ggmer  pullsrer Erer  Quur  msToe  EulsmsullarCuf
srGsrme  QeTHECs . 6 uwrsd o OCsTeme TuHE SHUSTE

6T h &Sy 6o an_,qﬂso'rrrr'r.”

13.1t is clear from the above that the petitioner had specifically come up with
two stands in the course of cross examination. The first stand is that the petitioner had
an independent transaction with Sri Sai Baba Waste Paper Company and it was
admitted by PW.1 that in the said transaction, there was an amount due and payable
by the petitioner. This admission made by PW.1 becomes significant since from the
cheque which was marked as Ex.P.2, it is seen that the cheque has been issued by the

petitioner in his capacity as the Proprietor of Sahithya Enterprises.

14.The second stand that has been taken by the petitioner is that he had an
independent transaction with the said Mr.K.P.Ravindran and the cheque was given to

the said Mr.K.P.Ravindran and that cheque has been misused in the present case.
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15.1t is true that the presumption u/s.139 of the Negotiable Instruments Act,
1881, is in favour of the complainant. The Larger Bench of the Hon'ble Apex Court in
Rangappa .v. Sri Mohan reported in 2010 4 CTC 118 has held that the legally
enforceable debt or liability is also under presumption u/s.139 of the Negotiable
Instruments, Act, 1881 and the same has to be rebutted by the accused. Insofar as
the rebuttal is concerned, the standard that is adopted is the test of preponderance of
probabilities. In view of the same, the accused need not even enter into the witness
box or examine any witness on his side and such rebuttal can take place even during

the course of cross examination of the complainant.

16.By applying the above settled position of law, it is seen in this case that the
petitioner has rebutted the presumption u/s.139 of the Negotiable Instruments Act,
1881, while establishing that there was an independent business transaction with the
complainant and that he had an independent transaction with the said
Mr.K.P.Ravindran also and the said cheque was given to Mr.K.P.Ravindran towards that
transaction. These facts becomes very material since the case of the complainant is
that the petitioner issued the cheque towards the liability of the said Mr.K.P.Ravindran.
Once the petitioner had taken such a defence, the burden shifted to the complainant
and the complainant must have either produced material before the Court to establish
the transaction between the complainant and the said Mr.K.P.Ravindran or the simple
method could have been adopted was to have called Mr.K.P.Ravindran into the
witness box and examined him. If this had been done by the complainant, the burden

would have again shifted back to the petitioner. Unfortunately, the complainant neither
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produced any material to establish their transaction with Mr.K.P.Ravindran nor was

Mr.K.P.Ravindran examined as a witness in this case.

17.This Court had an occasion to deal with the effect of non-examination of vital
witness to establish the existence of legally enforceable debt and it was held that such
non-examination resulted in the burden which shifted to the complainant not being

discharged. Useful reference can be made to Mohan .v Viswanathan reported in

2018 (2) LW(Crl)424.

18.There is yet another issue that has been put against the petitioner in this
case and that is the fact that the petitioner did not give a reply notice to the statutory
notice that was issued by the complainant. The non issuance of a reply notice need
not result in an adverse interference taken against an accused person in every case
and it will depend upon the facts and circumstances of each case. This Court had an
occasion to deal with this issue in P. Gnanambigai .v. S. Krishnasamy and Ors.
reported in 2011 1 LW (Crl)366 and it was held has follows:

11.0nly in this legal matrix the facts of the present case is to be
necessarily appreciated. It is true that the Petitioner raised the defence
to the effect that the cheque in question is issued not in the
circumstances as alleged in the complaint but under different
circumstances only after the proceedings under Section 138 is initiated
such defence is for the first time raised by way of suggestion to PW1 in
the course of his cross examination. The Petitioner has neither sent any
reply to that effect to the statutory notice issued by the complainant nor
he entered into the witness box and deposed so. As far as his failure to

reply the statutory notice, the same is sought to be highlighted on the
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side of the complainant by relying upon the judgment of our Supreme
Court reported in 2010 (4) CTC 118 and judgment of our High Court
reported in 2006 (1) L.W. 433 in K.R. Chinnasamy V.T.B. Kennedy. It is
true that in both the cases, the Supreme Court and our High Court have
in the given circumstances attached serious importance to the failure on
the part of the accused to reply to the statutory notice and drew adverse
inference against the accused. However, whether despite of such failure
in the instant case the accused is able to rebut the presumption invoked
in this case or not is to be necessarily considered only in the light of the
other materials already brought on record as pointed out by the accused

in support of his defence.

19.The non issuance of the reply notice in the present case does not completely
destroy the defence taken by the petitioner since the petitioner has rebutted the legal
presumption u/s.139 of the Negotiable Instruments Act, 1881. Hence, the non
issuance of the reply notice cannot be considered to be fatal to the case of the

petitioner.

20.In the considered view of this Court, the judgment and order passed by both
the Courts below suffers from manifest illegality, perversity and infirmity and the same
deserves to be interfered by this Court in exercise of its revisional jurisdiction. Both the
Courts below did not properly appreciate the fundamental issue with regard to the
maintainability of the complaint itself and also the fact that the petitioner had rebutted
the presumption effectively and that the complainant failed to discharge the onus that
was caused upon them. Accordingly, the judgment and order passed by both the

Courts below are hereby set aside.
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21.In the result, this Criminal Revision Case stands allowed. During the
pendency of this criminal revision case, the sentence was suspended by this Court by
an order dated 15.07.2019, and the petitioner was directed to deposit a sum of
Rs.3,00,000/- before the Trial Court. Accordingly, this amount was also deposited.
Since the criminal revision case is allowed in favour of the petitioner, it is left open to
the petitioner to file an appropriate memo before the Trial Court and seek for the
withdrawal of the amount and the trial Court shall allow the memo and permit the

petitioner to withdraw the amount.
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To

1.IIT Additional Sessions Judge,
Chennai.

2.Metropolitan Magistrate,
Fast Track Court No.II,
Egmore, Chennai.
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N. ANAND VENKATESH, J.

KP
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