A.S.Nos. 39 & 40 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 15.09.2023
CORAM
THE HONOURABLE MRS.JUSTICE T.V.THAMILSELVI
A.S. Nos.39 & 40 of 2021
and

C.M.P.No0.2682 of 2021

S.Ramalingam

S/o. Sadayapan ... Appellant in
both A.S.s
Vs
C.Pushpakesh,
S/0. Chengalvarayan .. Respondents in
both A.S.s

Prayer in A.S.No.39 of 2021 :- This First Appeal has been filed under
Section 96 read with Order 41 Rule 1 of C.P.C., against the judgment and
decree dated 26.08.2020 made in O.S.No.11 of 2016, on the file of learned
IT Addl. District Court, Ranipet, Ranipet Dt.

Prayer in A.S.No0.40 of 2021 :- This First Appeal has been filed under
Section 96 read with Order 41 Rule 1 of C.P.C., against the judgment and
counter claim decree dated 26.08.2020 made in O.S.No.11 of 2016, on the

file of learned 11 Addl. District Court, Ranipet, Ranipet Dt.
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For Appellant
in both A.S.s : Mr.R.Baskaran
Senior Advocate for
Mr.R.Rajaramani
For Respondent
in both A.S.s : Mr. R.Ravichandran
for Mr.G.Gowri Shankar
COMMON JUDGEMENT

The appellant herein is the defendant in the suit in O.S.No.11 of
2016 on the file of IT Addl. District Court, Ranipet and a counter claim filed
by him under Order 8 Rule 6-A of C.P.C. along with written statement in

the said suit.

2. For the sake of convenience, the parties are referred as per the

ranking in the suit.

3. The said suit in O.S.No.11 of 2016 was filed by the
respondent/plaintiff for the relief of specific performance directing the
defendants to execute the sale deed as per the Sale Agreement dated

17.10.2014 along with permanent injunction. Before the trial court, both
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parties adduced oral and documentary evidence. On considering the same,
the trial judge decreed the suit in favour of plaintiff granting the relief of
specific performance directing the defendant to execute the sale deed in
favour of plaintiff and dismissed the counter claim filed by the defendant.
Aggrieved over the same, the defendant preferred this appeal against the

suit decree as well as counter claim.

4. The learned counsel appearing for the appellant/defendant
would submit that the trial judge failed to take note of the fact that the
plaintiff, who was an advocate for P.W.2, appellant's vendor and sailing
with her, he created a document and claimed right over the property belongs
to the defendant. But, without appreciating the evidence of P.W..2, the trial
judge decreed the relief as prayed for in favour of plaintiff, as such is totally
unfair and the same is liable to be set aside. He would also submit that the
trial judge erroneously concluded that there cannot be any oral evidence
belittling the documentary evidence and upheld the validity of alleged sale
agreement forgetting the settled law that an enquiry can be conducted into
the reality of written deed and oral evidence is admissible in order to prove

the real transaction between the parties and the same was also proved by the
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defendant. Without appreciating the same, the trial judge decreed the suit
based on the agreement as such is totally illegal and the same is liable to be

set aside.

5. The learned counsel for defendant would further submit that
the trial judge failed to observe the conduct of plaintiff and also not
appreciated the legal proposition that the plaintiff, who approached the
court has to prove his case and he cannot fall upon the weakness of
defendant. Without appreciating the said legal proposition and relying the
weakness of defendant's case, the trial judge decreed the suit in favour of
plaintiff as such is totally perverse and liable to be set aside. Further, he
would also submit that the defendant proved that the signature obtained by
the plaintiff in the agreement by giving false representation and the same
was proved by oral and documentary evidence. Therefore, he prayed to
accept his counter claim by declaring the said sale agreement as null and
void and not binding the defendant.

6. The points to be decided are as follows :-

(1) whether the plaintiff is entitled for the relief of specific performance

as he prayed for?
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(11) Whether the plaintiff approached the court with clean hands?
(111) Whether the defendant is entitled for the counter claim?
(iv)Whether the sale agreement was obtained fraudulently by the
plaintiff under the guise of power of attorney?
(v) Whether the sale agreement is to be declared as null and void.
The suit property as described in the plaint schedule is situated in Survey

No.680/A1, Brahmin Street, a vacant site measuring an extent of 1935 sq.ft.

7. Brief facts of the case is as follows :-

According to the plaintiff, he entered into a sale agreement to
purchase the suit property belonging to the defendant on 27.10.2014 for the
consideration of Rs.10,15,000/- and paid a sum of Rs,9,00,000/- as advance
and the remaining sum of Rs.1,15,000/- is to be paid within three months
and time is the essence of the contract. Though the plaintiff was ready and
willing to perform the contract, the defendant was not cooperating. Hence,
he issued notice on 07.01.2016, but no reply was given by the defendant.

Hence, the suit.
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8. By filing written statement, the defendant would content that
the plaintiff is a practicing advocate and the suit property along with
residential building bearing Door No.28, Brahmin Street, Ammoor Village,
Walajapet with a total extent of 3510 sq.ft. originally belong to one
Padmavathi, who was a retired Government servant and out of the said
vacant land excluding the house, measuring an extent of 2250 sq.ft. is the
subject matter of the suit property and the same was purchased by the
defendant from the power agent of Padmavathi viz., Ramesh on 05.07.2013.
Before that, Padmavathi agreed to sell the suit property to the defendant's
wife for a sum of Rs.21,50,000/- and paid a sum of Rs.19,50,000/- as
advance. Thereafter, his wife assigned her rights in favour of defendant.
Accordingly, the defendant purchased the suit property from Padmavathi
through her power agent. Thereafter, Padmavathi agreed to reside in the
property as a tenant, but she refused to vacate and hand over possession and
she also planned to sell the property in order to defraud the defendant. She
sent legal notice and she also sent caveat petitions. As the plaintiff is
residing nearby the property, he approached him in good faith and requested

him to amicably solve the entire issue, he seems to be counsel for the said
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Padmavathi. For that, the plaintiff has assured and insisted the defendant to
execute power of attorney and believing that, he signed in the document,
which was not read over at the time of registration of document on
27.10.2014. Subsequently, on 07.01.2016 he received a notice and came to
know that plaintiff manipulated the document as if the defendant agreed to
sell his property, thereby he claimed that the alleged agreement is created
by the plaintiff by abusing his position as if he is not aware of the contents
of document and forced to sign in the document without going through the
contents. Hence, he prayed to set aside the agreement as null and void and

dismiss the suit.

9. The learned counsel for plaintiff argues that before the trial
court, the plaintiff proved the sale agreement as well as his readiness and
willingness to perform his part of agreement and the same was rightly
appreciated by the trial judge by granting the relief of specific performance,
which needs no interference and prayed to dismiss the appeal as no merits.
Further, he would also submit that the validity of sale agreement also
proved, on the other hand, the defendant failed to establish that the

signature in the agreement was fraudulently obtained from him and the trial
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judge also analysed all the evidence and records and granted the decree in

favour of plaintiff, thereby, he prayed to dismiss the appeal as no merits.

10. Heard and considered rival submissions made by learned

counsel for appellant as well as respondent and perused the records.

11. On perusal of records, the entire facts reveal that originally
the suit property along with RCC Building with a total extent of 3510 sq.ft.
belongs to Padmavathy, PW.2, a retired Government Teacher. The
defendant claims that he purchased the suit property from the said
Padmavathi for a valid consideration on 05.07.2013 and permitted her to
reside in the property as a tenant for a monthly rent, but she failed to pay
rent. Hence, he approached the plaintiff, who appeared as counsel for the
said Padmavathi and also requested him to settle the issue, for that, he
agreed, but insisted him to give a power of attorney and to get his signature
in the document. Believing that, this defendant signed in the in the power of
attorney, but only after receipt of notice, he came to know that the plaintiff
misrepresented and fraudulently obtained signature in a sale agreement by

abusing his position, thereby he denied the sale agreement.
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12. It is an admitted fact that the plaintiff is an advocate by
profession and also he was a counsel for the said Padmavathi. According to
plaintiff, the defendant agreed to sell vacant suit of property for a sum of
Rs.10,15,000/- and a sale agreement was executed by the defendant, in
which, Padmavathi, the original owner, is also one of the witness. Now in
order to avoid the execution of sale deed, the defendant made a false
allegation against him as if he misrepresented and obtained signature in the
document fraudulently. As the plaintiff approached the court for the relief
of specific performance, the initial burden is casted upon him to prove the
sale agreement as genuine one and the same was executed by the defendant
by receiving the advance amount on 27.10.2014. The said sale agreement
was marked as Ex.A1l on the side of plaintiff. The contention of defendant
is that he is an illiterate person and without knowing the recitals of
document, he was made to sign in the said document. To disprove the same,
the plaintiff examined one Bharathi, School Headmaster as P.W.3 and as
per her evidence, he was studied upto 5" Std. in Ammoor Panchayat Union
Primary School. Apart from that, the plaintiff is bound to prove the terms of

sale agreement between parties. At the time of signing the document in
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Ex.Al, he alone was present in the advocate office of plaintiff and no
witness was present. But, to prove the execution of agreement, one of
witness viz., Padmavathi, original owner of the property was examined as
P.W.2 on the side of plaintiff. As per her evidence, she has stated as

follows:-
“s)_lrr.&rr.é}bj ugETD  uglel Qeuwiu’LsT ugk QEUWILLTSST TeTm el
gaorsg Qsflurg. wrer  msCuWss  CuTELOUTE  BTEL  eTeTEEmL W
sCargiflunsrear  @mECsTL. U2RUCHE aTmIer  @HESTT.  TETEHETID  6T60T
gCarsfun sofy Gum wrpw sTidl @esQuYss CuTLafme. oms BT
LT & & efleene.
Therefore, the evidence of P.W.2 would support the case of defendant
rather the plaintiff would support the contention of defendant that while
obtaining signature in Ex.Al document, he alone was present and no

witness was present. Therefore, the plaintiff failed to prove that the

defendant signed in the agreement in the presence of witness of Ex.Al.

13. P.W.2 is the attestor of Ex.Al agreement and she was
examined in order to prove the execution of document by the plaintiff. But,
considering the evidence of P.W.2, it clearly reveals that she was the
original owner of entire property and she is a retired Government Teacher,
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living alone along with her disabled sister without male support and she
was cheated not only by the plaintiff, but also by the defendant. The
evidence of P.W.2 is extracted below, which would clearly establish that

she was cheated by all these persons:-

“Lr,rrmﬁ gt Qergms  SLOLEUUSNETS apsms sTESN  GswgeTCer.  oms
apsms LRUCH2E sTar STESMN QSUSTT, ITSTE TaTHE OSSN, .M. 9.1
QUUES UsSTL msu  TUSILLLET sLLES OQELWILLLST 6Ty Tarsd
Qofurg. aogmer wmls@ HImes OSCUWSE GuUTLCLTL Ty EGTusL
G, 2 mssm Qsrgms Skrull ammsl QsrOsSCmer aTm 2 &&ITauT S Sk
Cuf Emiser geur surm Gswug usSTedw &Tidl ostuwss Cur  ereafrasT
oty Qerarerme  sflgrer. armery  @ITLARSSOSLD SN H  SipSLTE
Wess SHECmer  marm  uBuCHLE  GudlugTeTTT.  TETEIEMLW sulcpa'aasgﬁ]”r'r
uBUCHY grear (Yerelkorn UGsTWSS CudlorTT.  UGETWSSW  @TTLelIRIGL
Yluugshen(® oLsn Hunyl GQerGgste SarGu garee Qethss eNHeEmeT
gty Qemerermm. mrer  smCUTE  WLLSETET(H oLs  HuTEL  QsTHSS6LD
sumire o eGrear. &orw  eUUESL amer.gyd CuriLfng Gergmg srereflio
Sl smECnar  orm 2 SETATSSMS  eTemeflo  QEmererT. our.&m. 9.1
SQUTTSMS QTS TET  SWIT  QEwgkmuurT  ererm QST ETETMTE
SUTSTET  6TaTm TS QO allusn.  gerse  auEUTWSTag CuaITTSETT
TEINTR  TaTe@ SlLurs Qsfurg. aysspigr LRLCHEME smssm Qg malk
@orssTe 2013 o yamea\BEE  Qsflun.  QeumT  SSHETTSSST ST
Qaiflun.  gaummLw  GOwuw und Lpy efrEssT gaTeE agew  Qsflurs.
o ermissT  oi kelnEs em SUb sTw @osslorr. uRUCHR aysms LM
CusaismE smssT  olllem@ eumeurm  Cureurt.  ESoarmsekSmEs  Soer
arafme  sarmred  Erer Tl Qemon  apdnes ol CLer.  u2iuCH2d
STECal  sTaTmeT MBS HEESTR  Erer  eT dl OQeTan  amE\mes  om GLer.
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EeloaTm  SloweT  @eusuriosy eTesoTTe) STLE) QST (Plewmgl. eTaTaumLL QETSHme

ULl rommplermTEeT e m  QETRMSNETSSSTET Erer  smGUTE  BeloeTmS ek

ord Qeren amhgetGarer.

So, entire evidence of P.W.2 clearly reveals that she was cheated by not
only plaintiff, being advocate for plaintiff, but also by the defendant and
both of them colluded together. Her evidence reveals that plaintiff being her
advocate promised her that he would get the property from the defendant,
thereby, she was forced to sign as a witness in Ex.Al agreement. On the
other hand, defendant was cheated by this plaintiff by giving assurance that
he would vacate the said Padmavathi from the premises and with that
assurance, he obtained signature in Ex.A1 agreement, thereby the defendant
also cheated. Hence, the conduct of plaintiff would clearly reveals that by
abusing his profession, he fraudulently created a document and obtained
signature from the defendant as well as he abused his position and gave
false promise to Padmavathi. Without disclosing the real facts to her, he
used to give wrong legal advice to her as such he committed total breach of
trust, which is mandate one in the advocate profession. Thereafter, in the
year of 2016, P.W.2 sent a letter to the Land Grabbing Cell stating that the

defendant Ramalingam and his family members cheated her by grabbing her

property by giving false representation and also taking advantage of loan
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transaction. Therefore, the sale agreement stands in the name of defendant
also caused suspicious in the minds of this court that it was not voluntarily
executed by the said Padmavathi in favour of defendant, but her alleged
power agent Ramesh, who is not a good person and even as per the
evidence of P.W.2, till date, she wanted to get her property. Therefore, in all
aspects, P.W.2, being a single lady, was cheated by the plaintiff as well as
by the defendant and one Ramesh, who is said to be her power agent.
Therefore, the plaintiff has not approached the court with clean hands.
Hence, he is not entitled for the relief of specific performance. So also, the
defendant also not approached the court with clean hands. But, the trial
judge not appreciated the evidence of P.W.2, since because she is residing
in the house of defendant and decreed the suit in favour of plaintiff as such
is totally unfair, because the plaintiff not approached the court with clean
hands and he is not entitled to the get relief of specific performance as he

prayed for. Accordingly, the issue Nos. 1 and 2 is answered.

14. In respect of counter claim, as observed earlier, the defendant
also not approached the court with correct facts, in fact, he purchased the

property from the original owner P.W.2 Padmavathi also not in a fair
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manner, since because as per the evidence of P.W.2, she is still claims that
her property was grabbed by the defendant and his family members.
Therefore, the counter claim made by the defendant as such is also not
maintainable, because based on the counter claim, he claimed right over the
property. However, though the sale agreement is not valid one, at the same
time, the sale deed also not confer any right as it is tainted with illegality on

the defendant for the aforesaid reasons.

15. Therefore, this Court found that the plaintiff being an
advocate by profession has abused his position and attempted to grab the
property of original owner Padmavathi, who is said to be his client. So,
through the Legal Services Authority, Ranipet, learned legal secretary is
directed to give proper legal assistance to the said Padmavathi to get her
property and to that effect, through Legal Services Authority or through
letter or through notice, she may be directed to appear before the Legal
Services Authority and enlighten her about the legal aspect in respect of her
property and if she need, appoint an advocate from the Legal Service
Authority and give proper legal assistance to her. Further, the plaintiff also

directed not to appear on behalf of the said Padmavathi in any of the
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proceedings pending before the court hereafter for the reason that he abused
his position and he gave false assurance to the said Padmavathi, who is his
client by committing breach of trust. Therefore, the findings rendered by the
trial judge in O.S.No. 11 of 2016 is set aside and the suit is dismissed as the
plaintiff not approached the court with clean hands and the counter claim is
also dismissed as the defendant not approached the court with clean hands.
Accordingly, these Appeal Suits are disposed of. No costs. Consequently,

connected Civil Miscellaneous Petition 1s closed.

15.09.2023

Index:Yes/No
Internet:Yes/no
Speaking Order/Non Speaking Order

pp

To

IT Addl. District Court,
Vellore at Ranipet.
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T.V. THAMILSELVI, J.

Ipp

A.S. Nos.39 & 40 of 2021
and
C.M.P.No.2682 of 2021

15.09.2023



