W.A.No.2086 of 2019

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 13.07.2023
CORAM

THE HON'BLE Mr. JUSTICE R.SURESH KUMAR
AND
THE HON'BLE Mr. JUSTICE K.KUMARESH BABU

W.A.No.2086 of 2019
V.Anusuya Devi ... Appellant

Vs.

1.The Director of School Education,
DPI Complex,
Chennai — 600 006.

2.The Joint Director of School Education,
DPI Complex,
Chennai — 600 006.

3.The Chief Educational Officer,
Kancheepuram,
Kancheepuram District.

4. The Head Master,
Big Kancheepuram Government Girls
Higher Secondary School,
Big Kancheepuram,
Kancheepuram,
Kancheepuram District 631 502. ... Respondents

Prayer : Appeal filed under Clause 15 of the Letters Patent Act, praying
to set aside the order dated 26.04.2019 in W.P.No.17370 of 2018.
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For Appellant : Mr.S.Udayakumar
For Respondents : Mr.K.V.Sajeev Kumar

Special Government Pleader
for R1 to R3

JUDGMENT

(Judgment of the Court was delivered by R.SURESH KUMAR, J.)

This writ appeal has been directed against the order dated

26.04.2019 passed by the Writ Court in W.P.No.17370 of 2018.

2. The appellant was the writ petitioner who entered into service at
the respondent Department i.e. the 4" respondent School as P.G.

Assistant on 15.09.2012.

3. The date of birth of the petitioner/appellant which has been
registered in the Service Register based on the certificate given by the
School authorities as 17.05.1961. However, the actual date of birth of the
petitioner/appellant was 06.12.1961 based on the birth certificate issued

by the competent authority.
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4. Therefore, in order to make the correction in the Service
Register of the date of birth of the petitioner/appellant, the petitioner/
appellant through proper channel i.e. through the Headmaster of the 4™
respondent School sent a request to the respondents 1 and 2 on
03.08.2015, where, the 4™ respondent has stated the following:

“ Oummear.  Quflw  sTEh&lYTL  Hyr&E  wsefl
Cusvmlsmevtiusiafl - 2013 - St s P HMVS
sullpralMugrs  usflyflbg @l  SHud  yaysFwn
caxall - Upbs G6Hsl sovald araimisdled  17.05.1961
siooTl  UBlBHTMG.  peomev  Uplyd  Fraimlsidled
06.12.1961 et uglbHlatong - Uplyd  FreimlsidleiLig
Upbs 6splullemear wrHmld Hr1dH CHTMmSHOL - FTibHE.

Euflw &I ehIYTid T & w&afli
GLosbmlemsvriuaiafluilsd 360 2013 (PS60
B(HL&l.Cleu. & Fwm CHall 26U &6t PHIBDHVSD
Sudlpr&lMwgr s ussstlwmmnj] 6 (I &I, SJ6U(HEDLULI
&H606M] &F &6 ] H1gl6v Umb & CH D 17.05.1961
sIEImaTan Gl Spernsd  YeumeoLw  Umiysd  &neip) siflsd
06.12.1961 eeimearang. &6y STEISGEHT 36U & EFmHLW
dpoyg  sraidlsdlaiuy  Upbs CHslulmar  wrHmls
SHOUBIBTD Ui H@EpmLwl  UablgllysdhE 2 Sallsrons
Q&G  aauSEITen, AHCHHUmar  wIHMES  SbHS
2 Seylonm UswileyLel G (h&d  0l&HmeiT &l Cmedr.”

5. Despite this request had been made by the petitioner/appellant,
the date of birth as per the birth certificate of the petitioner/appellant has
not been corrected, instead the 3™ respondent has passed an order on
22.02.2018, where, he has stated the following:

“Cuay  Umbs S8  wrHmd  GlFdweuTH e
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HhHSH(hSEHaT  @alausyauvsSsnG 22.12.2015  Syeiny
Cupiul (heteng.  Hperrsd  Fnibs  p&flwi  03.08.2015
Q68T M) & (h & Hl (h & H 6N QI L ST & &60T &l

Blg & & F)60 GOIIUL (b eT6TTH. b &HlY & & P60
QeSS S0 CUDIULL SDHTeT 2 B &M &H6efe0
UG 9/6)I6U6V LD EX 20 LI &It Lo 67 616581

g &lfleosmey  TFLHSYLD, @SDHHTOT  HSHTIBIG6NT FHlwms
Qeovemev  aausTsd  SAipmry  HTE  Uslwmenit e
griiplemey  gyspeusvi  allglsaflsd L 5 yewi(h HSo
&S SHHallemat  YIusnred  Guhuy  dpbs 05l
wrppl  QFUMSHSTET  HHSHIMHNT  gHdH  QuevT S
6TGVILIEN & &b (L &I BH6W6V < Fflw(m &S
6\ Biflall&&eum&lm .

P& Eiewd Hevall  seusit
LA i

6. Challenging the same, the petitioner/appellant filed the said writ
petition. However, the learned Judge by judgment dated 26.04.2019
rejected the plea of the petitioner/appellant on the ground that, if at all
any change of date of birth is required to be made, that request should
come immediately within the period prescribed under the Rule and not at
the fag end of the retirement of the employee herein/the teacher
concerned. The learned Judge has also stated that, at the time of filing the
writ petition itself since the petitioner/appellant was 57 years therefore

only few months were left for reaching the superannuation, at this fag
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end such kind of request cannot be considered and therefore on these
grounds the said writ petition filed by the petitioner/appellant was

rejected through the impugned order dated 26.04.2019.

7. Questioning the same, Mr.S.Udayakumar, learned counsel
appearing for the petitioner would submit that, the petitioner entered into
service on 15.09.2012, as per Rule 49 (b) of the Tamil Nadu State and
Subordinate Service Rules such an application for change of date of birth
with necessary proof should be made within a period of five years and
within the said period of five years on 03.08.2015 such a request have
been forwarded by the 4™ respondent School who is immediate employer
of the petitioner/appellant, despite that the 3™ respondent through the
rejection order, which was impugned dated 22.02.2018 before the Writ
Court, rejected the said plea of the petitioner/appellant stating that,

within the five years period such a request had not been made.

8. We have heard Mr.K.V.Sajeev Kumar, learned Special
Government Pleader appearing for the respondent Department who
would also submit that, in view of the order passed by the Hon'ble

Supreme Court which has been quoted in the very impugned order itself,
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such kind of belated plea for changing or altering the date of birth cannot
be entertained, therefore that has been taken into account by the learned
Judge who passed the order impugned, hence the learned Special

Government Pleader wants to sustain the impugned order.

9. We have given our anxious consideration to the said

submissions made by both sides.

10. The issue is in very narrow compass as admittedly the
petitioner/appellant entered into service as P.G. Assistant on 15.09.2012,
therefore as per Rule 49(b), the application if at all anything to be made
to change the date of birth that should have been made within five years

from the date of appointment or entered into service.

11. Here the petitioner/appellant had sent such a request through
the 4™ respondent on 03.08.2015. However, in the order impugned before
the Writ Court dated 22.02.2018 the 3™ respondent took a stand that the
said request made by the petitioner was not received by the 3™
respondent or any of the official respondents as claimed by the petitioner

/appellant on 03.08.2015.
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12. However, in the impugned order, part of which has already
been extracted herein above, it has been admitted by the 3™ respondent
that the proposal for change of or alter of date of birth of the
petitioner/appellant was received by the office of the 3™ respondent on

22.12.2015.

13. Assuming that, it is not on 03.08.2015 but only on 22.12.2015
the request of the petitioner with proposal from the 4™ respondent was
received by the 3™ respondent, even on that date it is well within the 5
years limitation as per Rule 49(b) as referred to above, when that being
so, the rejection made by the 3™ respondent of the application of the

petitioner for alteration of date of birth is totally unsustainable.

14. However, this aspect has not been considered in proper
perspective by the learned Judge in the order impugned dated
26.04.2019. Therefore, we are inclined to pass the following orders in
this writ appeal:

(1) The order of the learned Judge is set aside. Consequently, the
impugned order before the Writ Court dated 22.02.2018 passed by the 3™

respondent also is set aside and the matter is remitted back to the
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respondents 1 to 3 for reconsideration. While reconsidering the same, the
certificate i.e. the Birth Certificate produced by the petitioner/appellant
along with her application, which is claimed to have been received by the
3" respondent office on 22.12.2015, shall be taken into account and
therefore the correct date of birth of the petitioner/appellant shall be

carried out in the Service Register.

(i1)) On completion of the aforestated, since the services of the
petitioner/appellant would be extended by virtue of the correct date of
birth to be entered, the petitioner/appellant would be entitled to get the

service benefits, of course notionally.

(111) It 1s made clear that, for the said extended period of service of
the petitioner/appellant, since she is under the New Pension Scheme, her
contribution towards the New Pension Scheme also to be taken into
account and accordingly the total emoluments under the New Pension
Scheme be calculated and paid to the petitioner/appellant. The
aforestated shall be undertaken within a period of twelve weeks from the

date of receipt of a copy of this judgment.
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15. With these directions, this Writ Appeal is ordered accordingly.

However, there shall be no order as to costs.

(RSK.,J) (K.B., J.)
13.07.2023
Index : Yes/No
Speaking Order : Yes/No
Neutral Citation : Yes/No
Sgl

To

1.The Director of School Education,
DPI Complex,
Chennai — 600 006.

2.The Joint Director of School Education,
DPI Complex,
Chennai — 600 006.

3.The Chief Educational Officer,

Kancheepuram,
Kancheepuram District.
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R. SURESH KUMAR, J.
And
K. KUMARESH BABU, J.

Sgl
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13.07.2023




