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IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved On : 15.03.2023
Delivered On: 28.04.2023
CORAM :
THE HON'BLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP

C.R.P.No0.1843 of 2021
and
C.M.P.No.14374 of 2021

C.Sivaraj ... Petitioner/2™ Defendant/Petitioner
Vs.
Pushpalatha ... Respondent/Plaintiff/Respondent

PRAYER: Civil Revision Petition filed under Article 227 of Constitution of
India, to set aside the fair and decretal Order dated 26.02.2021 in I.A.No.1
of 2020 in O.S.No.615 of 2019 on the file of the learned I Additional
District and Sessions Judge, Coimbatore.

For Petitioner : Mr.C.R.Prasanan
For Respondent : Mr.L.Mouli

ORDER
This Civil Revision Petition has been filed to set aside the fair and
decretal Order passed by the learned I Additional District and Sessions
Judge, Coimbatore, in .LA.No.1 of 2020 in O.S.No.615 of 2019 dated

26.02.2021.
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2.The brief facts, which are necessary to decide the Civil Revision
Petition, are as follows:-

2.1.The Revision Petition is filed by the second Defendant in the suit
in O.S.No.615 of 2019 on the file of the learned Additional District and
Sessions Judge, Coimbatore. The suit in O.S.No0.615 of 2019 on the file of
the learned First Additional District and Sessions Judge, Coimbatore, was
filed by the Respondent in this Civil Revision Petition who is none other
than the sister of the Revision Petitioner against the step-mother of the
Plaintiff. The suit in O.S.No.615 of 2019 was filed by the Plaintiff seeking
the relief of declaration that the decree passed in O.S.No0.401 of 2011 on the
file of the Principal Sub Court, Tiruppur as null and void. Also, seeking
relief of partition and permanent injunction. The second Defendant in the
suit in O.S.No.615 of 2019 filed I.A.No.1 of 2020 in O.S.No.615 of 2019
seeking rejection of the plaint in O.S.No0.615 of 2019 under Order VII, Rule
11(d) of Code of Civil Procedure. After due enquiry, the learned I
Additional District and Sessions Judge, Coimbatore, dismissed the petition
in [.LA.No.1 of 2020 in O.S.No.615 of 2019. Aggrieved by the order of
dismissal of I.A.No.1 of 2020 in O.S.No.615 of 2019, the Petitioner in

[LANo.1 of 2020 and second Defendant in O.S.No.615 of 2019 had
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preferred this Civil Revision Petition under Article 227 of the Constitution
of India.

3.The learned Counsel for the Petitioner submitted that the father of
the Revision Petitioner and the Respondent Ponnusamy had purchased the
properties through sale deeds. The suit in O.S.No.615 of 2019 was filed by
the sister of the Revision Petitioner, the Respondent herein against the step-
mother of the Plaintiff. The father of the Plaintiff and the second Defendant
Ponnusamy died on 20.07.2008 leaving the Plaintiff and first Defendant as
legal heirs to succeed to the properties left by the father of the Plaintiff. The
Plaintiff had filed the suit for the relief of specific performance of
agreement for sale of the property. The sale agreement was dated
20.08.2007.

3.1.As per the plaint averments, the Plaintiff Pushpalatha had stated in
the plaint that on the date of execution of the agreement for sale dated
20.08.2007 with one Ponnusamy, part of the sale consideration was paid. It
is the contention of the Plaintiff in the suit that the second Defendant is
claiming right in 'A' schedule of the suit property as if he got a sale deed by
order passed in E.P.No.11 of 2014 in O.S.No.401 of 2011 on the file of the

learned II Additional Sub Judge, Coimbatore under a registered Document
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No.12223/16 dated 22.12.2016 registered with the office of the Sub
Registrar, Sulur. He had taken possession of the property through the order
passed in E.P.No.614 of 2018 in O.S.No.401 of 2011 on the file of the
learned II Additional Sub Judge, Coimbatore. It is the contention of the
Plaintiff in the suit that the recitals in the sale deed disclose that the second
Defendant acquired title only in SF No.755/1 of Neelampur Village, 'A'
schedule property. The sale deed contains recitals that the title was with the
deceased Ponnusamy under registered sale deed dated 25.02.1994. 1t is the
contention of the Plaintiff that she is not a party in O.S.No.401 of 2011 on
the file of the learned Principal Sub Judge, Tiruppur which suit was filed by
the second Defendant in O.S.No.615 of 2019 for the relief of specific
performance against the first Defendant who is the wife of Ponnusamy. The
suit relates to 'A' schedule. As per the plaint averments in O.S.No0.401 of
2011 the deceased R.Ponnusamy, father of the Plaintiff in O.S.No.615 of
2019 is stated to have executed a sale agreement to sell his property in
S.F.No.755/1 of Neelampur Village with the second Defendant on
20.08.2007. After the death of Ponnusamy, the father of the Plaintiff in
0.S.No.615 of 2019 the second Defendant in O.S.No.615 of 2019 had filed

the suit against the first Defendant in O.S.No.615 of 2019 (step mother of
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the Plaintiff) as if she alone was the legal heir of the deceased Ponnusamy
for the relief of specific performance and had obtained decree on

01.03.2012.

3.2.1t is the contention of the Plaintiff in O.S.No.615 of 2019 that she
is unaware of the proceedings in O.S.No.401 of 2011 on the file of the
learned Principal Sub Judge, Tiruppur and she is not a party to the said
proceedings. The decree passed in O.S.No0.401 of 2011 on the file of the
learned Principal Sub Judge, Tiruppur would not bind her. The same would
bind the first Defendant in O.S.No.615 of 2019 only to her half share in 'A’
schedule property and nothing more as the claim against the Plaintiff by the
second Defendant with regard to 'A' schedule property is barred under law.
In the said circumstances, the second Defendant in O.S.No.615 of 2019
cannot claim entire 'A' schedule property by virtue of the sale deed
registered under Document No.12223/16 dated 22.12.2016 registered with
the Sub Registrar, Sulur. The third Defendant in the suit in O.S.No.615 of
2019 is a third party claiming right over the 'B' schedule property. The suit
properties are vacant sites and not partitioned between the heirs of the

deceased R.Ponnusamy.
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3.3.Therefore, the Plaintiff had filed the suit in O.S.No.615 of 2019 to
declare the decree passed in O.S.No.401 of 2011 on the file of the learned
Principal Sub Judge, Tiruppur as not binding on her as she was not a party
to the said suit. The Plaintiff in O.S.No.615 of 2019 reserves her right for
the relief of partition to divide the properties into two shares and allot one
share to her. Therefore, the suit was filed for the relief of declaration that
the decree passed in O.S.No0.401 of 2011 is not binding on the half share of
the Plaintiff in O.S.No.615 of 2019 and for the relief of partition to divide
the 'A' schedule property into two shares and allot one half share to the
Plaintiff in O.S.No.615 of 2019 and also for the relief of permanent
injunction against the second Defendant alienating or encumbering the suit

property in favour of other third parties.

3.4.1.A.No.I1 of 2020 in O.S.No.615 of 2019 was filed by the second
Defendant in O.S.No.615 of 2019 for the relief of rejection of plaint on the
ground that the Plaintiff cannot file a suit to declare the decree in
0.S.No.401 of 2011 1s not binding on her. She has to file a petition under
Order XXI, Rule 102 of CPC and separate suit is barred by law. The present

suit filed by the Plaintiff in O.S.No.615 of 2019 against the Defendants

6/20

https://lwww.mhc.tn.gov.in/judis



.CRP.No0.1843 of 2021.

during the pendency of E.A.No.1 of 2019 in E.P.No.614 of 2018 is not
maintainable. Therefore, the suit in O.S.No.615 of 2019 is to be rejected
under Order VII, Rule 11 of CPC as the claim of the Plaintiff in O.S.No.615
of 2019 is barred by law. The said petition was resisted by the Plaintiff in
0.S.No.615 of 2019 as Respondent in I.A.No.1 of 2020. After due enquiry,
the petition in I.A.No.l of 2020 in O.S.No.615 of 2019 was dismissed by
the learned 1 Additional District Judge, Coimbatore by order dated

26.02.2021.

3.5.Aggrieved by the same, the second Defendant in O.S.No.615 of
2019 who is the Petitioner in I.A.No.1 of 2020 had filed this Civil Revision
Petition under Article 227 of the Constitution of India seeking to set aside
the order of the learned I Additional District and Sessions Judge,
Coimbatore and to reject the plaint in O.S.No.615 of 2019 under order VII,

Rule 11 of CPC.

4. It is the further contention of the learned Counsel for the Revision
Petitioner that the Petitioner herein had entered into an agreement for sale of

property with one Ponnusamy. He had paid the valuable consideration and
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was waiting for execution of the sale deed. At that time, Ponnusamy died.
Therefore, he filed the Suit for specific performance in O.S.No.401 of 2011
on the file of the learned Principal Sub Judge, Tiruppur seeking execution of
sale deed in continuation of the sale agreement deed dated 20.08.2007.
After receiving the remaining part of sale consideration, when the summon
in the Suit was served on the Wife of Ponnusamy viz., Kuppathal, she
appeared before the Court through Counsel and filed memo and instituting
the Suit. Therefore, the decree was passed on 01.03.2012, which is
extracted hereunder:

“Suit for direct the defendant to execute sale deed of the
schedule mentioned property as per sale agreement dated 20.08.2007
on receipt of remaining part of sale consideration within a stipulated
time and on its failure, execute sale deed through Court of law on
deposit of remaining part of sale consideration and for delivery of
possession of the suit property to Plaintiff and for costs.

Submit decree memo filed and recorded. The suit is decreed as
prayed for. Time for payment of balance sale consideration 1 month.

Time for execution of sale deed within 1 month from date of payment
of balance amount.”

4.1. After the Suit was decreed, the said Kuppathal did not come
forward to receive the balance sale consideration for execution of sale deed

and the balance sale consideration was deposited in the Court. Instead of
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the Defendant executing the sale deed, Court has executed the sale deed in
E.P.No.11/4 in O.S.No.401 of 2011. In continuation of the execution of sale
deed, E.P was filed for delivery of possession by the Petitioner herein as
Decree Holder in E.P.N0.614/2018 in O.S.No.401 of 2011. He invited the
attention of this Court to the schedule of property is extracted hereunder:

“Qersg el
it fe®, SO U@ ST STRITGST, FkowuT o,
&.8.67600.755 /1 Qp, &m0 ES5SSk.

sreiEgrer, &ulsrsaT QL RSEREGL : ML&E

B 5L55IHEL - Qspe
QsaTala aigsEL = EATETE
ussfluliueT &1L H&E L : Cuns
@sar 5Bl

@® uwyn #gbuw - 96 oy

@m urpw Qs - 48 oy
@nseTalTer 4608 &gy gweg 10 Qserl 252 sgimle
sneflosmer srETaln.  Gumuy oTETASE CuTs arefl LUl HaTer  SL Sk

LT aufiEmL QUTE LTSS aIESLMT &aﬂg,fn.”

4.2. While so, the Respondent herein had filed the Suit in O.S.No.615
of 2019 stating that the sale deed alleged to have been executed by the

learned Sub Judge in continuation of the decree in O.S.No0.401 of 2011 does
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not bind her as she is not a party to the Suit and also seeking partition to
divide the property. The relevant portion reads as follows:

“The Plaintiff, therefore, prays that this Hon'ble Court
may be pleased to pas a decree for

a. Partition to divide A and B schedule Suit properties
into 2 shares and allot one share to her and put her in
POSSesSIon.

b. Declaration to declare that the decree passed in
0.5.No.401 of 2011 on the file of Principal Sub Court, Tirupur
would not bind her as she is not a party therein.

c. Permanent injunction restraining the second Defendant
or his men or agents from in any way attempting to
sell/encumber A schedule suit property to any 3™ party.

d. Permanent injunction restraining the third Defendant
or his men or agents from in any way attempting to disturb the
possession of the Plaintiff in Suit properties.

e. cost and

f. Such other and further Orders which this Hon'ble Court
may deem fit and proper in the circumstances of the case and
thus render justice.”
4.3. Also, she had filed E.A.No.4 of 2019 in E.P.No0.614/2018, the
Petitioner herein had filed counter in E.A.No.4 of 2019 in E.P.No.614/2018
in O.S.No.401 of 2011 before the learned Second Additional Sub Judge,

Coimbatore denying the claim of the Respondent herein as Petitioner in

10/20

https://lwww.mhc.tn.gov.in/judis



.CRP.No0.1843 of 2021.

E.A.No.4 of 2019, the relevant portion reads as follows:

“4. The averments in Para 4 of the Petition are all false. The
second Respondent Kuppathal is the legally wedded wife of Late.
Ponnusamy, and she is the only legal heir of Late. Ponnusamy who
died on 20.07.2008 leaving the second Respondent as his only legal
heir.

S Then this Respondent deposited the remaining
part of sale consideration to the Court and filed the E.P.No.11/2014
before the Honourable Court and secured necessary Order for
execution of sale deed and through Court of Law secured the sale
deed registered through Court of Law on 22.12.2016. Then filed
Execution in E.PNo.614/2018 for delivery of possession and as per
the Orders of the Honourable Court the Court delivered the
possession of the Petition mention property. All the above referred
Jjudicial acts are bona fide. The Petitioner has nothing to do with the
Petition mention property has come forward with this present petition
just to drag on the proceeding. Hence there is no merit in the
Petition.”

4.4. In the light of those developments, the Petitioner herein as
Defendant in the Suit in O.S.No.615 of 2019 filed a Petition to reject the
Plaint in I.A.No.1 of 2020 in O.S.No.615 of 2019 under Order VII Rule 11
(d) of Civil Procedure Code on the ground that “as per Order XXI Rule 102
of CPC all matters regarding delivery of possession has to be agitated only
in the Execution and as per the said provision, the separate Suit is barred
by Law. Hence the present Suit filed by the Respondent during pendency of

E.A.No.4 of 2019 filed by the very same Respondent/Plaintiff that too
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regarding matters in execution is barred by Law. The present Suit under

Order VII Rule 11 of CPC is barred by Law.”

4.5. The Plaintiff in O.S.No0.615 of 2019 as Respondent in [.A.No.1 of
2020 filed counter. On enquiry, the learned first Additional District Judge,
Coimbatore had dismissed the I.A. The relevant portion reads as follows:

“8. @ns srar A wpmn B olLemenr Qsrssisssfid urswn
CoL® ereLEISTIITD Srésn Qewwiu Qererg.  smar A o1 L asmeoor
Qersg  Qurmisgs WL GGW E.ANo.4 of 2019-0 ufsmryw
G&nnﬂuﬁ@sﬁmgﬂ. g{.m.ﬂsnﬁ.401/2011 O sriLiulL A Uvm_'l_suemsm
QerggnG ughrs @rs star B glLasmer Qstems  saumms
gangarn  QsTESSILLLSTR Ly sargarssng uflsmmn  CsLG
E.A.No.4 of 2019 gress Qeuwiu @ererg. G oy.ausTsmr.401,/
2019 & @Bs aETLESTT WM STUNETT Geme  FETUSTR  OhS
asSR  FouLL  STUume  SeTemeT  SLOUUOSSTS  TETmI,  @BS
gramey  uflsrrn  Camriul Heer gi. opeme  Cammel, @ Talg)
gOsn sy Bebarmssk E.A.No0.4 of 2019-9 @rs s&huasrry
gresn Qswug ol Lgre @ns sram 2 .allw.s. sLLmsr 21 e 102 er
Ug Sl QEWUWILGSTS Sm (Powrg. GCLQID LD STIHS ILeTeIenT
BT aroifeer  guelumLu @S STAMma  QRGSTET  STHSHM

G]&u]u_l@gu_lﬁl.”
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The Suit filed by the Plaintiff in O.S.No.615 of 2019 seeking declaration in
the decree passed in O.S.No.401 of 2011. The Plaintiff in O.S.No.615 of
2019 is not a party and sought to declare the title as null and void and for
partition in 'A' and 'B' properties. Whereas, E.A.No.4 of 2019 was filed
seeking return of delivery of the property which does not form part of the
property of Kuppathal to which the claim of the Plaintiff in O.S.No0.401 of

2011 is attracted.

4.6. It is the contention of the learned Additional District Judge that

the Petition filed in E.A.No.4 of 2019 under Order XXI Rule 102 of Civil

Procedure Code cannot be treated as bar for the Suit.

4.7. The learned Counsel for the Revision Petitioner invited the
attention of this Court to the Order XXI, Rule 100 of Civil Procedure Code
which is extracted as under:

"100. Order to be passed upon application complaining of
dispossession. — Upon the determination of the questions referred to
in Rule 101, the Court shall, in accordance with such determination
— (a) make an order allowing the application and directing that the
applicant be put into the possession of the property or dismissing the
application, or
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(b) pass such other order as in the circumstances of the case, it may

deem fit."

4.8.The said order of the learned I Additional District and Sessions
Judge, Coimbatore is perverse and is to be set aside. Therefore, this Civil
Revision Petition and the Petition under Order VII, Rule 11 (d) of the Civil
Procedure Code in I.A.No.1 of 2020 in O.S.No.615 of 2019 is to be allowed

and the Plaint in O.S.No.615 of 2019 is to be rejected.

5.In support of his contention, the learned Counsel for the Revision
Petitioner relied on the following rulings:-

5.1. 1997 SCC OnLine Kar 431 in the case of V.K.Rama Setty -vs-
A.Gopinath wherein it has been held as under:

“10.We are of the view that keeping in view the language employed
in Order XXI, Rule 99 it is optional for a person, who is other than
Jjudgment debtor and has been dispossessed, to make an application
to the Court complaining of such dispossession. Under Rule 99 the
use of word “may” gives an option to a person to file application
before the executing Court averring his grievance. But this rule does
not make his remedy exhaustive thereby debarring him from
preferring a suit for possession completely. It will be for him to
choose either of the two forums. This explains the observation of the
Division Bench. The Division Bench had not pronounced that even if
an aggrieved person prefers an application under Rule 99, then still
he will have a right to file a separate suit as well. We are clearly of
the opinion that drawing of any such inference is a misreading of the
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judgment-of the Division Bench since such an inference will be in
the death of Rule 101 of Order 21, C.P.C. and therefore the same
cannot be held to be a good law, if at all it was intended to be so laid
down. We do not find it necessary to record any detailed reasoning
of our own on the said aspect since in our opinion, the issue is now
finally concluded by the judgment of the Supreme Court in the case
of Noorduddin v. Dr. K.L. Anand, (1995) 1 SCC 242: (1994 AIR SCW
5093).”

5.2. 2019 (6) CTC 543 in the case of Mari and another -vs-

Thangavel and another wherein this Court has held as under:

“15. In view of the above, Ist question of law answered in favour of
the appellant. On the additional question of law framed,
Mr.PValliappan, learned counsel would contend that Ex.B2 shows
that the respondents herein/plaintiffs in O.S.No.186 of 2002 had
infact invoked Order XXI Rule 97 to 99 of C.P.C., and obstructed the
execution of the decree. The law is now well settled that a person
who intends to obstruct execution of the decree, setting up
independent title need not wait for actual dispossession. He could
move the Court under Order XXI Rules 97 to 99 of C.PC.
apprehending dispossession. Once such application is filed, the
obstructors will have to prosecute the same. Order XXI Rule 101
C.P.C., provides that the Executing Court can determine all
questions relating to right, title and interest of the obstructors in the
said application itself for the purposes of deciding the said question,
the Court which hears the application shall be deemed to have
jurisdiction to decide those questions. Order XXI Rule 101 C.P.C.,
reads as follows:

“101. Question to be determined All questions (including
questions relating to right, title or interest in the property)
arising between the parties to a proceeding on an
application under rule 97 or rule 99 or their
representatives, and relevant to the adjudication of the
application, shall be determined by the court dealing with
the application and not by a separate suit and for this
purpose, the Court shall, notwithstanding anything to the
contrary contained in any other law for the time being in
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force, be deemed to have jurisdiction to decide such
questions ”

16. A perusal of the above provision would show that all questions
relating to the right, title and interest arising between the parties to
the proceedings namely an applications under Order XXI Rules 97
to 99 are the representations, shall be determined by the Court
dealing with such application, “not by way of a separate suit”
emphasized.

17. Therefore, the remedy to the person who is sought to be
dispossessed in execution of decree to which he is not a party has to
move the executing Court under Order XXI Rules 97 to 99 and prove
his independent right. It is not open to such a person to institute a
separate suit for the said purpose. From the evidence on record, it
can be seen that the respondents have approached the executing
Court, invoking provisions under Order XXI Rules 97 to 99 of
C.P.C., by filing an application as evidenced by Ex.B2.”

6. The learned Counsel for the Respondent submitted that the Plaintiff
is the daughter of Ponnusamy. The Defendant in O.S.No0.410/2011 was
step-mother of the Plaintiff in O.S.No.615 of 2019. She had filed memo
admitting to the decree in O.S.No0.401 of 2011 which had caused loss to the
daughter of Ponnusamy, denying her share in the property left by
Ponnusamy/her father. Therefore, she had filed the Suit in O.S.No.615 of
2019 after receipt of wrongful delivery of possession against the claim of
the Plaintiff's daughter and late Ponnusamy which forced her to file

E.A.No.4 of 2019 and the Order of re-delivery of possession was on her. It
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is her contention that the Suit in O.S.N0.401 of 2011 was filed collusively
between the Plaintiff and the step-mother of the Plaintiff in O.S.No.615 of
2019. Therefore, the Order passed by the learned I Additional District Judge
is a well-reasoned Order as per the Provisions of law and does not warrant
any interference of this Court. This Civil Revision Petition filed under
Article 227 of Constitution of India does not warrant interference of this

Court and this Petition is having no merits and is to be dismissed.

7. Point For Consideration:

Whether the Order passed by the learned I Additional
District Judge, Coimbatore dismissing the 1.A.No.01 of 2020
in O.S.No.615 of 2019 is to be set aside and the Plaint in
0.5.No.615 of 2019 is to be rejected?

8.0n perusal of the Order passed by the learned I Additional District
Judge, Coimbatore dismissing the [.A.No.01 of 2020 in O.S.No.615 of
2019, the Petition under Order VII, Rule 11 (d) of CPC is found to be
unacceptable in the facts and circumstances of this case, even if the decree
is presumed to be collusive at the stage of E.P. Since the sale deed was

executed by the Court, the aggrieved party who had come to know about
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those averments only when delivery was taken by the Execution Court
through the Bailiff. She had immediately filed E.A seeking order of re-
delivery of possession on her, then E.A has to be treated as claim Petition
and it shall be conducted as the trial in the Suit. As per the reported rulings
cited by the learned Counsel for the Revision Petitioner, separate suit is not
maintainable as all questions relating to execution of the decree can be
agitated in the execution proceedings as claim petition which is to be treated
as a suit. Therefore, all the questions arising out of the said decree can be
tried by the Execution Court itself. Therefore, the contention of the learned

Counsel for the Petitioner to reject the Plaint is found acceptable only in the

light of the Order XXI, Rule 100 to 103 of CPC.

9. Point For Consideration is answered in favour of the Revision
Petitioner and as against the Respondent. The Order passed by the learned I
Additional District and Sessions Judge, Coimbatore dismissing the [.A.No.1
of 2020 in O.S.No.615 of 2019 is to be set aside and the Plaint in

0.S.No.615 of 2019 is to be rejected.
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In the result, this Civil Revision Petition is allowed. The Order
passed by the learned I Additional District Judge, Coimbatore dismissing
the .LA.No.l of 2020 in O.S.No.615 of 2019 1is set aside. No costs.

Consequently, the connected miscellaneous petition is closed.

28.04.2023

dh

Index: Yes/No

Internet: Yes/No

Speaking Order/Non-speaking Order

To

1. The I Additional District and
Sessions Judge, Coimbatore.

2. The II Additional Sub Judge,
Coimbatore.

3. The Principal Sub Judge,
Tiruppur.

4. The Section Officer,
V.R.Section,
High Court, Madras.
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SATHI KUMAR SUKUMARA KURUP, J.

dh

Order made in
CRP.No.1843 of 2021

28.04.2023
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