C.M.A.No.2208 of 2014

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON : 10.02.2023

PRONOUNCED ON : 07.03.2023

CORAM:

THE HONOURABLE Mrs. JUSTICE R.KALAIMATHI

C.M.A.No.2208 of 2014

1.Tmt.Ananthai
2.Sudha
3.Suresh
4.Muniyamma ... Appellants

VS.
1.V.Kumar

2.National Insurance Company Limited,

Motor Third Party Cell Hub,

No.751, Anna Salai,

Chennai-600 002. ... Respondents

PRAYER: Civil Miscellaneous Appeal is filed under Section 173 of the
Motor Vehicles Act, against the Judgment and Decree dated 26.08.2013
and made in M.A.C.T.O.P.No.3244 of 2010 on the file of the Motor
Accident Claims Tribunal, VI Judge, Small Causes Court, Chennai.

For Appellants : Mrs.A.Subadra for M/s.M.Malar
For Respondents : M/s.N.B.Surekha [R2]
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C.M.A.N0.2208 of 2014
The claimants No.1 to 4 in M.C.0.P.No.3244 of 2010 on the file of
6" Court of Small Causes, Chennai have filed the present appeal against

the order of dismissal.

2. The learned counsel for the appellants urged this Court stating
that it was an accident, the witnesses who were examined on the
claimants side have spoken about the accident and reasonable
compensation to be awarded for the loss of life of deceased Selvaraj, who

died on account of the accident.

3. Per contra, the learned counsel for the 2" respondent / Insurance
Company vehemently argued that this is not a case arising out of a Motor
Vehicles Act, but arising out of an incident which occurred due to
consumption of alcohol. The First Information Report registered by the
Ashok Nagar Police Station, was subsequently transferred to J3 Guindy
Traffic Investigation Department. J3 Guindy Police registered a case in
F.I.R.N0.291/S2/06dated 28.06.2006 under Sections 279 and 337 of IPC.
The wife of the deceased namely the 1° claimant herein was examined by
the Police has given entirely different version. The medical records namely
Discharge Summary reads that the deceased was under the influence of

alcohol at the time of admission. It was reiterated by the learned counsel
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for the 2™ respondent that the incident was not due to the negligence of
the driver of the Auto bearing Registration No.TN-09-AD-8447. For the

above said reasons, this appeal is liable to be dismissed.

4. On the side of claimants, Ananthai W/o. deceased has been
examined as PW1. Independent witnesses Geetha Lakshmi and Jeeva
were examined as PW2 and PW3 who are said to have witnessed the
accident and Exs.P1 to P9 have been marked. On the side of the
respondents, one Kala who was the then Assistant Director of Forensic
Department was examined as RW1 through whom viscera report of the
deceased was marked as Ex.R7 and S.llango, who is the then Sub-
Inspector of Traffic investigation has examined as RW2 and S.Natarajan
Senior Assistant of the 2" respondent/Insurance Company was examined

as RWa3.

5. The Tribunal having gone through the records has dismissed the
claim petition stating that the occurrence is only an incident and not a road
traffic accident. On perusal of oral and documentary evidence, though
PW2 Geethalakshmi and one PW3 Jeeva have spoken about the accident,
the clinching evidence is Accident Register which is marked as Ex.R5. It is

pertinent to note that this was filed by the Insurance Company and not by
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the claimants. It cannot be denied that the accident Register is the earliest
document to give a clear picture about the accident as to how the
particular person sustained injuries. On perusal of Ex.R5 copy of the
Accident Register, it reveals the fact that on 24.06.2006, at about 11.50
a.m., the deceased Selvaraj was taken to hospital by his wife Ananthai and
the history of the case is stated to be fall, due to alcohol influence at 10.45
p.m., on 24.06.2006 whereas the First Information Report was registered
only on 27.06.2006 and it was transferred to J3 Guindy Traffic
Investigation Department. On 28.06.2006, the First Information Report
came to be registered at Guindy Police registered the case vide
F.I.LR.N0.291/S2/06. The Viscera Report which is marked as Ex.R1 would
undoubtedly indicate the fact that the deceased was under the influence of
alcohol at the time of death. Ex.R2-First Information Report was registered
at the behest of the 1% claimant namely, Ananthai, the spouse of the
deceased, she has stated that her husband was not in a position to talk,

she has given the statement as follows:

qerg  semweur  GUs  PpWTs Koo  @EHUUSTR  L(hSSIeILsm6TL k)
DUSE QSTHSS aTSS{pen Lkl y)

sowr, wreaT  CupsmTL  efluressk  darg  GOULSESTH  GLukBhHE
mECmeT. eTaTaemL I Seoreum QUL Gome QEWG AIGSDTT.  JRIHES
Gllupssn o @i(. FRSELSE Q% LI QM WSEHD 2 eTeTer. CHm

26,/06,2006 oy Gz @rey swrm 10.15 wewfluemalky srargl llenE GBS
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fppsromm  Gemelk  aarg somar  soouk  opu @ Grmiye  efwss
SLEsms Coamalliu () oL Gor ETaT  QLESETm  TaT  Seualm  LTTSS)
o1 Gor pm oy Cmeiw gofl GH / & &Hfems GCerslsear. yseSk emer
s @plurmaui S0 ef\yng Gmesomo erm el gy mUsSH Lk
Qamesfl GargGser. e  aaag @orm TN 09 AD 8447  erenm

sTeuoT gmyiemem oyt GLm sewreur Grmige mLBgG GesmrmGurg oEasurs ks

Cursl) Qserm ol Lgrs et Gaifiu mrj,g,gj."

6. Heard the learned counsel for the appellants and the learned
counsel for the 2" respondent/Insurance Company and perused the

materials on record.

7. The Investigation Officer has filed final report Ex.R13 as mistake
of fact and referred the case. PW2 Geetha Lakshmi and PW3 Jeeva have
filed proof affidavit to the effect that on 26.06.2006 at about 10.50 p.m.,
while she (PW2) along with one Jeeva were travelling in an Auto bearing
Reg.No.TN-09-AD-8447 and when they were returning back from Sri Devi
Nursing Home to Brindavan Street at the point of Thambiah Road, in front
of Krishna Tea Stall, their Auto driver drove the vehicle at high speed and
in a rash and negligent manner hit the deceased who was walking along
the road and they admitted him at SRM Hospital, due to rash and negligent

driving of the driver of the auto, the accident had occurred. Not being
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satisfied with the evidence of PW2 and PW3 and relying upon the
evidence of the respondents side coupled with the Exs.R5 to R7 along
with records, the Tribunal has come to the conclusion that the deceased
Selvaraj died of fall due to consumption of alcohol and not due to the road
accident. The viscera report of Forensic Department reveals that the

deceased was in drunken condition at the time of occurrence.

8. The Tribunal has considered in detail the oral evidence of PW2,
PW3 and RW1, coupled with Exs.P1 to P9, Exs.R1 to R15 and has come
to a reasonable conclusion that the said occurrence is indeed a mere
occurrence and not an accident. Hence, the findings of the Tribunal cannot
be found fault with. Therefore, | see no reason to interfere with the order of

the Tribunal.

9. In the result, this Civil Miscellaneous Appeal is dismissed
and the Judgment and Decree dated 26.08.2013 passed in
M.A.C.T.0.P.No.3244 of 2010 on the file of the Motor Accident Claims

Tribunal, VI Judge, Small Causes Court, Chennai is confirmed. No costs.

07.03.2023
Index : Yes/No
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Speaking / Non-speaking order
ssn

To:

1. The Motor Accident Claims Tribunal,
VI Judge, Small Causes Court,
Chennai.

2. The Section Officer,
V.R.Section,
High Court of Madras,
Chennai.
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R.KALAIMATHI, J.,

ssn
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Pre-delivery Judgment in

C.M.A.No.2208 of 2014
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