
Crl.A.No.640 of 2022

IN THE  HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON: 16.03.2023

                          PRONOUNCED ON:  29.03.2023                           

CORAM

THE HONOURABLE MR. JUSTICE V.SIVAGNANAM

Crl.A.No.640 of 2022

V.Saravanan ... Appellant

     Vs.

State by : Inspector of Police, 

AWPS Tiruppur North Police Station,

Tiruppur District.

[Crime No.3 of 2020]            ...  Respondent

PRAYER: Criminal Appeal filed under Section 374 of Cr.P.C. to set-aside 

the  judgment/conviction  order  passed  by  the  Sessions  Judge  of  Magalir 

Neethimandram, [FTMC], Tiruppur made in Spl.C.C.No.23 of 2020 dated 

07.06.2022 under section 9[m] read with 10 of POCSO Act and sentencing 

him  to  undergo  5  years  rigorous  imprisonment  and  imposed  a  fine  of 

Rs.5000/-  in  default  to  undergo  further  period  of  6  months  simple 

imprisonment.
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  For Appellant : Mr.T.Shanmuga Boopathi

  For  Respondent : Mr.A.Gokulakrishnan

JUDGMENT

Challenging  the  judgment  of  conviction,  passed  by  the  learned 

Sessions  Judge  of  Mgalir  Neethimandram,  [FTMC],  Tirupur in  Spl. 

C.C.No.23 of 2020, dated 07.06.2022, the present Criminal Appeal has been 

filed.

2.  The prosecution case is that on 26.01.2020, the victim girl went to 

the house  of  the  accused Saravanan.   The daughter  of  the  accused,  viz., 

Pavithra is taking Dance class to the victim girl.  At that time Pavithra was 

not in the house.  The accused was alone in the house.  When the victim girl 

entered  into  the  house,  the  accused  closed  the  door  of  the  house.   The 

accused hugged her and kissed her on her back and lifted her gown and 

touched her private part and laid her over his body.  Immediately, the victim 

girl shouted.  Thereafter, the accused contacted her father through his phone 
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and informed him to come to his house and take the victim girl to his house. 

Thereafter, the father of the victim came to the house of the accused and 

found his daughter weeping and took her to his house.  On the way to his 

house, the victim informed the incident to her father and thereafter, he gave 

Ex.P.2  complaint  before  the  respondent  police  which  was  registered  in 

Crime No.3 of 2020 for the offences under sections 7 read with 8 of POCSO 

Act and Section 506[i] of IPC.  After investigation, final report has been 

filed.  

 

3. Based on the above materials, the Trial Court framed charges as 

against the accused and the accused denied the same as false.  In order to 

prove the case of prosecution,   6 witnesses were examined, 9 documents 

were filed.  Besides one material object was marked.

4. When the incriminating materials were put to the accused under 

Section  313  Cr.P.C.,  he  denied  the  same as  false,  he  did  not  choose  to 

examine any witness nor mark any documents.
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5. Having considered all the materials, the Trial Court convicted the 

accused under Section 9[m] read with 10 of POCSO Act and sentenced him 

to  undergo  5  years  of  rigorous  imprisonment  and  imposed  a  fine  of 

Rs.5000/-  in default  to undergo six months Simple Imprisonment for the 

offence under section 9[m] read with 10 of POCSO Act and the detention 

period  already undergone  by the  accused  is  ordered  to  be  set  off  under 

section 428 of Cr.P.C.  Challenging the above conviction and sentence, the 

accused is before this Court with this appeal. 

6. The  learned counsel for the appellant/accused submitted that the 

trial  Court has not properly appreciated the prosecution evidence and the 

contradictions  in  the  evidence  of  the  victim  and  her  father.   Only  two 

witnesses, the victim and her father have spoken about the incident and no 

independent  witness  was  examined  by  the  prosecution.   He  further 

submitted that no colegal evidence is produced in support of the prosecution 

case.   Under  these  circumstances,  without  any evidence,  the  trial  Court 
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found the accused guilty and convicted him, which is unsustainable in law 

and is liable to be set aside.  Hence, prayed to acquit the accused and to 

allow this appeal.  

7.  The learned Additional Public Prosecutor, supported the judgment 

of the trial Court and contended that the victim girl is examined as P.W.1 

and her father has been examined as P.W.2 and both of them supported the 

prosecution  case  and  the  victim  clearly  deposed  about  the  bad  touch 

committed by the accused and there is no reason to disbelieve the evidence 

of P.W.1 and P.W.2 and the trial Court rightly found the accused guilty and 

convicted the accused.  Hence, submitted that there is no reason to interfere 

in the finding of the trial Court and there is no merit in the Criminal Appeal 

and pleaded to dismiss this appeal.  

8.  I have considered the submissions made by the learned counsel for 

the parties and also perused the materials available on records carefully. 
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9.  It is a case of sexual assault made by the accused upon the victim 

girl aged about 8 years.  The victim girl was going to dance class taken by 

one  Pavithra  and  the  accused  is  the  father  of  the  said  Pavithra.   On 

26.01.2020 morning, the victim girl went to the house of the said Pavithra 

for dance class.  At that time, the said Pavithra was not in the house.  The 

accused was alone in the house.  When the victim girl entered the house, the 

accused locked the door and made the alleged sexual assault. Hence, he has 

been prosecuted by the respondent police.  

10.   I  have  gone  through  the  prosecution  evidence  and  the  entire 

documents.   The  prosecution  has  examined  6  witnesses.   Among  6 

witnesses, P.W.1 is the victim girl and P.W.2 is the father of the victim girl. 

P.W.3  is  Dr.Karthikeyan,  working  as  Assistant  Professor,  Surgery 

Department, Tiruppur Government Medical College Hospital.  He examined 

the accused and gave  accident  register  and certificate  Ex.P.3 and Ex.P.4 

with  regard  to  the  potentiality  of  the  accused.   P.W.4  Arokiadhas,  is  a 

witness to the Observation Mahazar Ex.P.6.  P.W.5, Sub Inspector of Police, 
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Tirupur,  All  Women Police  Station  on  receipt  of  complaint  Ex.P.2  from 

P.W.2, Kumar, registered the First Information Report Ex.P.7 in Crime No.3 

of 2020 in Ex.P.7.  P.W.6 Inspector of Police conducted investigation in this 

case and filed final report.  Therefore, with regard to the alleged incident, 

only two witnesses, P.W.1 victim and P.W.2 Kumar alone are available.  It 

is to be noted that no medical evidence is produced by the prosecution for 

examination of the victim girl.  

11.  I have considered the evidence of P.W.1 and P.W.2.  P.W.1 in 

her evidence had stated that on 26.01.2020, one Manickam took her to the 

dance  class  in  a  two wheeler  and left  her  in  the  accused house.   P.W.2 

Kumar also deposed that on the date of the alleged occurrence, Manickam 

took the victim girl to the dance class and left her in the dance class.  But 

the prosecution had not examined the said Manickam to show that on the 

particular date, i.e., on 26.01.2020, the victim girl went to the house of the 

accused.   It  is  very  important  in  the  background  of  the  case.   It  is  not 

disputed that the dance teacher Pavithra previously informed to the father of 
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the victim that there will be no dance class on 26.01.2020.  It is evidenced 

by the victim.  Her evidence runs as follows :  

"mk;khtplk;  gl;ld;  nghd;  jhd;  ,Uf;fpwJ. 

mg;ghtplk; jhd; lr; nghd; ,Uf;fpwJ.  mjdhy; 

fpshrpf;fy; nld;!; yPt[ vd;w bknri$ kp!; vd; 

mg;ghtpw;F mDg;gpapUe;jhh;/  vd; mg;gh neuj;jpy; 

ntiyf;F  nghf  ntz;Lbkd;gjhy;  bknri$ 

ghh;f;ftpy;iy/  khzpf;f khkh vd;id 26/01/2020k; 

njjp  nld;!;  fpshRf;F  L:tPyhpy; 

miHj;Jf;bfhz;L ngha;tpl;lhh;/@

Therefore,  it  is  clear  that  the  dance  teacher  Pavithra  had  already sent  a 

message to the father of the victim that on 26.01.2020, there is no dance 

class.  In such circumstances, the prosecution ought to have examined the 

said Manickam, who took the victim girl to the dance class to prove that on 

that  date,  the victim girl  went  to  the house of  the accused.   Further,  the 

victim girl in her evidence has stated that the accused pinched on her cheek 

and kissed her on her back.  In this regard, her evidence runs as follows :  
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@ehd; lhd;!; fpshRf;F cs;ns ngha;tpl;nld;/ 

mg;nghJ gtpj;uh mf;fhtpd; mg;gh vjphp rutzd; 

kl;Lk; ,Ue;jhh;/  ehd; cs;ns nghdt[ld; vjphp 

rutzd;  fjit  yhf;  gz;zptpl;lhh;/   ehd; 

m';fpUe;j  nc&ghtpy;  ngha;  cl;fhh;e;njd;/ 

mg;nghJ  rutzd;  uncle vd;  gf;fj;jpy;  te;J 

cl;fhh;ejhh;/  mJf;fg;g[wk; ehd; bu!;l; U:k; nghw 

,lj;jpy; bjhl;lhh;.  gpd;g[ fd;dj;jpy; fps;spdhh;. 

KJfpYk;  fps;sp  Kj;jk;  bfhLj;jhh;.   vjphp 

rutzd;  gLj;Jtpl;L  mth;  nkny  vd;id 

gLf;fitj;jhh;/@

However, the victim in her 164 Cr.P.C. statement she had stated that  the 

accused pinched her thigh and back and kissed her and the relevant portion 

of the statement reads as follows : 

@ehd;  gptj;uh  mf;fh  tPl;oy;  ,Uf;fh';fD 

brhy;ypyl;L ehDk; cs;ns ngha;tpl;nld;/  cs;ns 

nghdjw;fg;g[wk;  gtpj;uh  mg;gh  fjit  jhH; 
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nghl;Ltpl;lhh;/  ehd; gtpj;uh mf;fh v';nf vd;W 

nfl;lljw;F  tPl;Lf;Fs;  J}';Ftjhf 

bgha;brh;yptpl;lhh;/   mth;  vd;id  bu!l;  U:k; 

nghFk;  ,lj;jpy;  bjhl;lhh;/   vd;  bjhilapy; 

fps;sp  itj;jhh;/   KJfpy;  fps;sp  itj;jhh;/ 

KJfpy; Kj;jk; bfhLj;jhh;/   fd;dj;jpy;  Kj;jk; 

bfhLj;jhh;/   mth;  gLj;jpUe;jhh;/   mth;  nky; 

vd;id gLf;f itj;jhh;/@  

12.  The compliant Ex.P.2 was given immediately after the alleged 

occurrence.   In  such circumstances,  to  support  the  allegation,  the  victim 

must be examined by the doctor to appraise any pinching marks in her thigh. 

If  it  is  true,  there  may be some bruises  or  pain  over  that  part.   But  the 

prosecution failed to examine the victim girl and not produced any medical 

evidence in support of the allegations.  
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13.  I have examined the evidence of P.W.2, father of the victim girl. 

He had deposed that after hearing about the incident from the victim girl, he 

immediately went  to  the  house  of  the  accused  and  questioned  about  the 

incident  and  at  that  time nearby people  gathered.   His  evidence,  in  this 

regard, runs as follows : 

@clnd ehd; 10/55 kzpf;F kfspd; nld;!; 

fpshRf;F  nghndd;/   vd;  kfs;  vd;id 

ghh;j;jt[ld;  gakhf  ,Uf;fpwJ  thg;gh  nghfyhk; 

vd;W  brhd;dhs;/   clnd  ehd;  vd;  kfis 

L:tPyhpy;  miHj;J;bfhz;L  nghFk;nghJ  ghjpapy; 

epWj;jp  Vd;  ghg;gh  mGfpwha;.  eP  ijhpakhd 

bgz;jhnd vd;W nfl;nld;/  mg;nghJ vd; kfs; 

nld;!;  fpshrpy;  ,Uf;Fk;  m';fps;  rutzd; 

(nld;!;  kp!;!pd;  mg;gh)  vd;  kfs;  nld;!; 

fpshRf;F  nghdt[ld;  mth;  fjit 

rhj;jptpl;lljhft[k;. vd; kfs; nld!; kp!; v';nf 
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vd;W  nfl;l  nghJ  kp!;  cs;ns 

J}';fpf;bfhz;oUg;gjhf  brhd;djhft[k;.  gpwF 

rutzd;  vd;  kfis fl;og;gpoj;J a{hpd;  nghFk; 

,lj;jpy;  ifia  itj;J  fps;spajhft[k;.  nkny 

gLf;f  itj;J  vd;dnkh  bra;jjhft[k;.  ,e;j 

tpc&aj;jij  ahhplkhtJ  brhd;dhy;  cd;id 

bfhd;WtpLntd;  me;j  m';fps;  vd;id 

kpul;oajhft[k;.  mjdhy;  jhd;  ehd;  clnd 

brhy;ytpy;iy. ,';F te;J brhd;ndd; vd;W vd; 

kfs;  vd;dplk;  brhd;dhs;/   nkYk;  vd;  kfs; 

rutzd; m';fps; nghid vLj;J jhd;  c';fis 

Tg;gpl;nld; vd;Wk;. clnd ehd; nfhgk; te;J vd; 

kfis miHj;Jf;bfhz;L nld;!; fpshRf;F ngha; 

vjphp rutzid ghh;j;J nfl;nld;/  clnd mf;fk; 

gf;fj;jpy;  ,Ug;gth;fs;  Totpl;lhh;fs;/   clnd 

ehd;  vd;  kidtpf;F  nghd;  bra;J  jfty; 

brhd;ndd;.  mjd; gpwJ tlf;F midj;J kfsph; 

fhty;  epiyaj;jpw;F  brd;W  vjphp  kPJ  g[fhh; 
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bfhLj;njd;/  me;j g[fhh; m/rh/M.2/  nghyPrhh; 

vd;id tprhhpj;jhh;fs;/@

14.  The evidence of P.W.2 clearly shows that immediately after the 

alleged occurrence,  nearby people have gathered before the house of the 

accused and enquired about the incident.  Further, in the complaint, Ex.P.2 

also  it  is  mentioned by the  complainant  that  immediately after  receiving 

phone from the accused, he went to the house of the accused and questioned 

him.  On hearing sound, nearby people gathered there and they assaulted the 

accused.  The relevant portion of the complaint runs as follows : 

@ehd;  kPz;Lk;  tz;oia  jpUg;gpf;bfhz;L 

gtpj;uh  kp!;  tPl;ow;F nghndd;/   btspna ngha; 

epd;W rj;jk;  nghl;nld;/   vd; rj;jj;ij nfl;L 

mf;fk;  gf;fk;  cs;sth;fSk;  me;j  tHpahf 

brd;wth;fSk;  Totpl;lhh;fs;.   midtUk; 

vd;dbtd;W  nfl;f  ehd;  FHe;ij  fhtpahtplk; 

jtwhd  Kiwapy;  elf;f  Kaw;rpbra;jij  gw;wp 
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Twpndd;/  mij  nfl;L midtUk; rutzid 

moj;Jtpl;lhh;fs;@/   

If it is true, the police would have examined any of the independent witness 

to support the case of the prosecution.  But the prosecution failed.  

15.   In this  case, the evidence adduced by the prosecution did not 

conclusively lead to the guilt of the accused and only pointed the needle of 

suspicion towards  the accused and nothing more.  Further,  in the instant 

case, the victim is aged about 8 years.  The law recognizes the child as a 

competent witness.  But a child, particularly at such a tender age of 8 years 

at the time of complaint, will not be able to depose clearly.  Therefore, when 

a child witness is examined for the alleged sexual assault, the Court shall 

proceed the proceedings with a considerable endeavour and ensure that the 

trial is fairly conducted.  In this case, to support the allegation of the victim, 

that  the  accused  pinched  her  on  her  thigh  and  on  her  back,  no  medical 

evidence was produced.  Further, immediately after the alleged occurrence, 

the father of the victim, P.W.2, shouted before the house of the accused and 
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nearby people gathered there and assaulted the accused.  It had happened 

before the complaint lodged by P.W.2.  In Ex.P.2 complaint also these facts 

have been stated.  In these circumstances, the prosecution has not assigned 

any valid reason for non examination of any independent witness.  Hence, it 

is unsafe to convict the accused based upon the evidence of the victim and 

the father of the victim alone, which is unsupported by medical evidence 

and independent witness.  

16.  The Order of conviction can be based only on legal evidence and 

not  on  hypothetical  preposition  or  unwarranted  inference.   Surmises  and 

suppositions cannot take the place of legal proof in a criminal appeal and 

the  suspicion,  however  grave,  cannot  sustain  a  criminal  charge  in  the 

absence of legal proof.  When there is an element of genuine doubt, then 

there must be acquittal.  In this case, the accused is entitled for acquittal. 

Hence, the judgment of the trial Court is liable to be set aside.  
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17. In the result, the Criminal Appeal is allowed and the conviction 

and  sentence  imposed  on  the  appellant/accused  by  the  learned  Sessions 

Judge,  Magalir  Neethimandram,[FTMC],  Tiruppur  in  Spl.C.C.No.23  of 

2020  by  the  judgment  dated  07.06.2022  is  hereby  set  aside.   The 

appellant/accused is  acquitted  of  the  charges  levelled  against  him.   Fine 

amount, if any, paid by the appellant/accused to be refunded to him.  Bail 

bond, if any, executed by him shall stand cancelled.  

29.03.2022

vrc

To

The Sessions Judge of Magalir Neethimandram, 

[FTMC], Tiruppur
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V.SIVAGNANAM, J.

vrc

Judgment in 

Crl.A.No.640 of 2022

29.03.2023
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