Crl.A.No.640 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON: 16.03.2023

PRONOUNCED ON: 29.03.2023

CORAM

THE HONOURABLE MR. JUSTICE V.SIVAGNANAM

Crl.A.No.640 of 2022

V.Saravanan ... Appellant
Vs.

State by : Inspector of Police,

AWPS Tiruppur North Police Station,

Tiruppur District.

[Crime No.3 of 2020] ... Respondent

PRAYER: Criminal Appeal filed under Section 374 of Cr.P.C. to set-aside
the judgment/conviction order passed by the Sessions Judge of Magalir
Neethimandram, [FTMC], Tiruppur made in Spl.C.C.No.23 of 2020 dated
07.06.2022 under section 9[m] read with 10 of POCSO Act and sentencing
him to undergo 5 years rigorous imprisonment and imposed a fine of
Rs.5000/- in default to undergo further period of 6 months simple

imprisonment.
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For Appellant : Mr.T.Shanmuga Boopathi
For Respondent : Mr.A.Gokulakrishnan
JUDGMENT

Challenging the judgment of conviction, passed by the learned
Sessions Judge of Mgalir Neethimandram, [FTMC], Tirupur in Spl.
C.C.No.23 of 2020, dated 07.06.2022, the present Criminal Appeal has been

filed.

2. The prosecution case is that on 26.01.2020, the victim girl went to
the house of the accused Saravanan. The daughter of the accused, viz.,
Pavithra is taking Dance class to the victim girl. At that time Pavithra was
not in the house. The accused was alone in the house. When the victim girl
entered into the house, the accused closed the door of the house. The
accused hugged her and kissed her on her back and lifted her gown and
touched her private part and laid her over his body. Immediately, the victim
girl shouted. Thereafter, the accused contacted her father through his phone
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and informed him to come to his house and take the victim girl to his house.
Thereafter, the father of the victim came to the house of the accused and
found his daughter weeping and took her to his house. On the way to his
house, the victim informed the incident to her father and thereafter, he gave
Ex.P.2 complaint before the respondent police which was registered in
Crime No.3 of 2020 for the offences under sections 7 read with 8 of POCSO
Act and Section 506[1] of IPC. After investigation, final report has been

filed.

3. Based on the above materials, the Trial Court framed charges as
against the accused and the accused denied the same as false. In order to
prove the case of prosecution, 6 witnesses were examined, 9 documents

were filed. Besides one material object was marked.

4. When the incriminating materials were put to the accused under
Section 313 Cr.P.C., he denied the same as false, he did not choose to

examine any witness nor mark any documents.
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5. Having considered all the materials, the Trial Court convicted the
accused under Section 9[m] read with 10 of POCSO Act and sentenced him
to undergo 5 years of rigorous imprisonment and imposed a fine of
Rs.5000/- in default to undergo six months Simple Imprisonment for the
offence under section 9[m] read with 10 of POCSO Act and the detention
period already undergone by the accused is ordered to be set off under
section 428 of Cr.P.C. Challenging the above conviction and sentence, the

accused is before this Court with this appeal.

6. The learned counsel for the appellant/accused submitted that the
trial Court has not properly appreciated the prosecution evidence and the
contradictions in the evidence of the victim and her father. Only two
witnesses, the victim and her father have spoken about the incident and no
independent witness was examined by the prosecution. He further
submitted that no colegal evidence is produced in support of the prosecution

case. Under these circumstances, without any evidence, the trial Court
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found the accused guilty and convicted him, which is unsustainable in law
and is liable to be set aside. Hence, prayed to acquit the accused and to

allow this appeal.

7. The learned Additional Public Prosecutor, supported the judgment
of the trial Court and contended that the victim girl is examined as P.W.1
and her father has been examined as P.W.2 and both of them supported the
prosecution case and the victim clearly deposed about the bad touch
committed by the accused and there is no reason to disbelieve the evidence
of P.W.1 and P.W.2 and the trial Court rightly found the accused guilty and
convicted the accused. Hence, submitted that there is no reason to interfere
in the finding of the trial Court and there is no merit in the Criminal Appeal

and pleaded to dismiss this appeal.

8. I have considered the submissions made by the learned counsel for

the parties and also perused the materials available on records carefully.
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9. It is a case of sexual assault made by the accused upon the victim
girl aged about 8 years. The victim girl was going to dance class taken by
one Pavithra and the accused is the father of the said Pavithra. On
26.01.2020 morning, the victim girl went to the house of the said Pavithra
for dance class. At that time, the said Pavithra was not in the house. The
accused was alone in the house. When the victim girl entered the house, the
accused locked the door and made the alleged sexual assault. Hence, he has

been prosecuted by the respondent police.

10. I have gone through the prosecution evidence and the entire
documents. The prosecution has examined 6 witnesses. Among 6
witnesses, P.W.1 is the victim girl and P.W.2 is the father of the victim girl.
P.W.3 is DrKarthikeyan, working as Assistant Professor, Surgery
Department, Tiruppur Government Medical College Hospital. He examined
the accused and gave accident register and certificate Ex.P.3 and Ex.P.4
with regard to the potentiality of the accused. P.W.4 Arokiadhas, is a

witness to the Observation Mahazar Ex.P.6. P.W.5, Sub Inspector of Police,
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Tirupur, All Women Police Station on receipt of complaint Ex.P.2 from
P.W.2, Kumar, registered the First Information Report Ex.P.7 in Crime No.3
of 2020 in Ex.P.7. P.W.6 Inspector of Police conducted investigation in this
case and filed final report. Therefore, with regard to the alleged incident,
only two witnesses, P.W.1 victim and P.W.2 Kumar alone are available. It
is to be noted that no medical evidence is produced by the prosecution for

examination of the victim girl.

11. T have considered the evidence of P.W.1 and P.W.2. P.W.Il in
her evidence had stated that on 26.01.2020, one Manickam took her to the
dance class in a two wheeler and left her in the accused house. P.W.2
Kumar also deposed that on the date of the alleged occurrence, Manickam
took the victim girl to the dance class and left her in the dance class. But
the prosecution had not examined the said Manickam to show that on the
particular date, i.e., on 26.01.2020, the victim girl went to the house of the
accused. It is very important in the background of the case. It is not

disputed that the dance teacher Pavithra previously informed to the father of
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the victim that there will be no dance class on 26.01.2020. It is evidenced
by the victim. Her evidence runs as follows :

"ouwrallLl  ulLe Guret  STeT  QHhEHHIMS,
guuraflLih  sre LE Gurer Qe HImE, 9 H6OTIT6D
Flon&F&HH60  CLaiol 656y 61im CuEFemse e  sTe
uurallng  ysyiflullmb Sir. 6Tt UM CbydhBHlev
Cousmev 3 Curs @ 6w 600 (b G0 63T LI ST 60 ClCFsme2
unissallsvemen.  wneflds  wmor  aaiemer  26.01.202010
CH Pl GL66ry FON & &S th af6viflen
IS SIS0l sMa(h  GumiailLmi."

Therefore, it is clear that the dance teacher Pavithra had already sent a
message to the father of the victim that on 26.01.2020, there is no dance
class. In such circumstances, the prosecution ought to have examined the
said Manickam, who took the victim girl to the dance class to prove that on
that date, the victim girl went to the house of the accused. Further, the
victim girl in her evidence has stated that the accused pinched on her cheek

and kissed her on her back. In this regard, her evidence runs as follows :
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"Bre  Lisieoy SlemnasG 2 616er  Gumiialll 6L 6.

Queurg ualldrmr st  uur  aif  Fyousmed

W (hth  @(BBSTI. B 2 6166  GuTsToL 65T 61

FIOUMTT  HHewed e Liewswfladl Lmi. BT 68T

IEI& (b Cogumalley Guimi o I &IMiTs6 560,

QUGLTE  Freuswiesi uncle 61687 USBSHBID  UBHS

2 L&MiBSTT.  YHSSHIYMD HBIT Cpavl i Gumm

QLSS0 CsmiLm, ey saiendbaled  Hlanaflermi,

WwHISln  Sletefll  wHsL  CEBMH S, 6T Bl
greusmesr U SSHIalL(h geur  GuGsv  eTaT 6T
U(h & &Hm6USSiT."

However, the victim in her 164 Cr.P.C. statement she had stated that the
accused pinched her thigh and back and kissed her and the relevant portion
of the statement reads as follows :
"Bresr  Uleudbrr  YSH1 Al @HESHMEISH)
Clgmsballevl (h Breih 2 61Gen  Gurial CLear. 2 aTGan

Cumest SMH&LILmLD ueallgym Qyrum &b & 65)6) i
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CGuripelllLmir.  mrel uaGIT YSHEHT 61RICSH  6TeIm)

CalLLEMS aIL (b S 6 SITEIH6U ST S
CuriitFiedlallC L. Qeui  eesiemer  Glyevl  mid
Curgld QLSO  QGTLLAT. sTool Gl memLulley
&loiefl  smous i, PHIF0  Slaiall  emneus S,

WHSIO P& sl C&M(H S &R SBI0  (pSSID
CIBM(h S, et UhSD(HbHSI. Qeufr  Glosd

6T 606 Li(h &b U SHi."

12. The compliant Ex.P.2 was given immediately after the alleged
occurrence. In such circumstances, to support the allegation, the victim
must be examined by the doctor to appraise any pinching marks in her thigh.
If it is true, there may be some bruises or pain over that part. But the
prosecution failed to examine the victim girl and not produced any medical

evidence in support of the allegations.
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incident and at that time nearby people gathered. His evidence, in this
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13. I have examined the evidence of P.W.2, father of the victim girl.

regard, runs as follows :

"o LGt mresr  10.55 wefl&HE wsaflol  CLee
&l &sHE — CUTCaT6. 61631 L0&6T 61631632601
UTTSSaL el Uword  @mebeing  euriur  GUT&eumh
oI Cl&meamen. o LGeor BTG 6168 L0&6m6N
thalvfled  yemwps gCsnash  CurGu6urg  umslullsh
BM&P g uriur  Yeinrd, B e Siflwore
OustiHTCeT  eaimy CaHLGL 6. QUCUT S 61631 L0&6iT
GL 6ren) Hlordley @ HSHS L QIR B)60 & 1] 611 65T 63T
(CLerey  wlevenilest  QUum) 6T n&eT  GLGTeN
&6 & &S GLim 6T 6L 63T 96U & 606U

FTHBILLSTHaD, 6161 W&H6aT GLeiay ey 61RICS
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61637 ) Cal L CuT g idlérb 2 6MGen
SHITEI &1 & 01 & 6y (KLU ST & 0l & T 637 607 & 1T 6 LD, Ums
gFreuswiesr 6168 &Hemen  SLgliflgsH & wiler  Gur@L
QLSO m&Emw  weusbLH  Sletallugsrsan,  GlGsv
Uh&S usbsH  aaiercur  QFUussTHEan,  Qbs
allogw & &6 & w6y & (o) & I7 637 657 T 60 9 _ 6T 63) 68T
Glamesrmiadl(h Geuedt b5 YR &6 6T63T 63) 65T
Ayl w S &ayLh, | ST T60 ST [BI6T 9 L Geor
Cameoevallsvemen, Q@QmIG 6eub& CaraiCare iy 66
&6 vl GlEmeaman. Cuogpth 61631 L0&6I
FIOUHGH  YBISl6T CUTEH6T 6T(hd& SNl 2 KGN
G UUICCL&r  eTedimd, 2 L Geor BA6H Carud 6ubgl 6168
&N YIS HHCHTaRI(H  CLaioy SlaTsdhE Gumdl
6Bl Frousmenst UTTHS CH 6L 2 L6 Y&l
U&HSHSBHI0  @QBLILeTHAT  Fhigall LT a6, 9 I G
b6 a6 wemeralldE  Gumsl  QFULH  SBHeusD
OlarsiGoe, & LIPH LSS Ao &l

&TaU)  BlwowwsdslnG Caarny aslifl  10& Y&
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Cl&BM(h &6 H6vl. IbS LBTT Y. &1.H.2. GumeS&Emi

stootement el Fmifl g it sHor."

14. The evidence of P.W.2 clearly shows that immediately after the
alleged occurrence, nearby people have gathered before the house of the
accused and enquired about the incident. Further, in the complaint, Ex.P.2
also it is mentioned by the complainant that immediately after receiving
phone from the accused, he went to the house of the accused and questioned
him. On hearing sound, nearby people gathered there and they assaulted the
accused. The relevant portion of the complaint runs as follows :

"Bre  Wewi(hld  eusgedw &l &6 &M (h
uallgar e aillHE CuTCaTed. CeouaflCw  Gumil
Bl &S0 CUTLGL 6. 661  FHHHMSH C&HL (b
I &H&HID L& &L 2 666U & @l IYbHS suidlum &
©) & 68T m6U T B @MHLD g lg ol L it e, 363697 6U (T LD
s bloussiny  Cals  BIs  Gpbmsd  srallwraliid

saupter  (peopuled  BLSES  (YupFlOFUSmS  uHD]
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. )] G 67 607 NG Cal(h HMETOUHLD  &IT6L6H 63631
g &SIl LTiT 6"

If it is true, the police would have examined any of the independent witness

to support the case of the prosecution. But the prosecution failed.

15. In this case, the evidence adduced by the prosecution did not
conclusively lead to the guilt of the accused and only pointed the needle of
suspicion towards the accused and nothing more. Further, in the instant
case, the victim is aged about 8 years. The law recognizes the child as a
competent witness. But a child, particularly at such a tender age of 8 years
at the time of complaint, will not be able to depose clearly. Therefore, when
a child witness is examined for the alleged sexual assault, the Court shall
proceed the proceedings with a considerable endeavour and ensure that the
trial is fairly conducted. In this case, to support the allegation of the victim,
that the accused pinched her on her thigh and on her back, no medical
evidence was produced. Further, immediately after the alleged occurrence,

the father of the victim, P.W.2, shouted before the house of the accused and
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nearby people gathered there and assaulted the accused. It had happened
before the complaint lodged by P.W.2. In Ex.P.2 complaint also these facts
have been stated. In these circumstances, the prosecution has not assigned
any valid reason for non examination of any independent witness. Hence, it
is unsafe to convict the accused based upon the evidence of the victim and
the father of the victim alone, which is unsupported by medical evidence

and independent witness.

16. The Order of conviction can be based only on legal evidence and
not on hypothetical preposition or unwarranted inference. Surmises and
suppositions cannot take the place of legal proof in a criminal appeal and
the suspicion, however grave, cannot sustain a criminal charge in the
absence of legal proof. When there is an element of genuine doubt, then
there must be acquittal. In this case, the accused is entitled for acquittal.

Hence, the judgment of the trial Court is liable to be set aside.
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17. In the result, the Criminal Appeal is allowed and the conviction
and sentence imposed on the appellant/accused by the learned Sessions
Judge, Magalir Neethimandram,[FTMC], Tiruppur in Spl.C.C.No.23 of
2020 by the judgment dated 07.06.2022 is hereby set aside. The
appellant/accused is acquitted of the charges levelled against him. Fine
amount, if any, paid by the appellant/accused to be refunded to him. Bail

bond, if any, executed by him shall stand cancelled.

29.03.2022

vrIe
To

The Sessions Judge of Magalir Neethimandram,

[FTMC], Tiruppur
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V.SIVAGNANAM, J.

vIC

Judgment in

Crl.A.No.640 of 2022

29.03.2023



