Crl.R.C. No.1302 of 2023
and Crl.M.P.No.14836 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 27.09.2023
CORAM :
THE HONOURABLE MRS. JUSTICE RHEMALATHA

Crl.LR.C.No0.1302 0f 2023
and
Crl.M.P.No0.14836 of 2023

1. Pazhanivel
2. Dhakshinamurthi ...Petitioners
Vs.

State represented by

The Station House Officer

Cuddalore O.T.P.S.

Crime No.87/2010 ...Respondent

Prayer : Criminal Revision Case filed under Section 397(1) r/'w 401
Cr.P.C. against the judgement dated 29.03.2019 passed in Criminal
Appeal No0.56/2018, by the I Additional District and Sessions Judge,
Cuddalore, partly modifying the judgment dated 13.07.2018 passed in
C.C. No.86/2012 on the file of the learned Judicial Magistrate-II,
Cuddalore.

For Petitioners : Mr. E.V. Chandru
For Respondent :  Mr. R. Vinothraja
Government Advocate (Crl.side)
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ORDER

Challenge in this Criminal Revision is made to the  judgment
dated 29.03.2019 passed in Criminal Appeal No.56/2018, on the file of
the I Additional District and Sessions Judge, Cuddalore, in and by which
the conviction made in the judgment dated 13.07.2018 passed in C.C.
No0.86/2012 on the file of the learned Judicial Magistrate-11, Cuddalore,

was confirmed but the sentence was modified.

2. The revision petitioners are the accused in C.C. No.86/2012
on the file of the Judicial Magistrate-II, Cuddalore. The Inspector of
Police, Cuddalore Port Police Station, filed a final report against the
three accused including the present revision petitioners for the offences
under Sections 379 IPC r/w 4(1)(A) r/w Section 21 of the Mines and

Minerals (Development and Regulation) Act 1957.

3. The case of the prosecution in a nutshell is as follows:
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3.1 Thiru.Dakshinamurthi (P.W.1), the then Tahsildar of
Cuddalore during routine rounds on 22.08.2010 got an information that
some miscreants are taking oysters from the river bed of Thiyagavalli
Madura, Nocchikadu Village, and went to the scene of offence along
with Ramachandran (P.W.3), Village Administrative Officer of
Thiyagavalli Village and Govindan (P.W.4) his assistant at about 10 p.m.
They saw 5 persons loading Oysters (M.O.2) in a lorry bearing
Registration No. TN 21 Q 1199 (M.O.1). On seeing the Tahsildar, 4
persons out of 5 made good their escape and the accused Palanivel (1st
revision petitioner) was caught hold by the Tahsildar. On enquiry the
said Palanivel informed the Tahsildar that he was the driver of the lorry
which belonged to one Abdul Azeez (A2) and that they did not have any
licence to take Oysters. P.W.1 seized the lorry under the cover of a
mahazar (Ex.P2) in the presence of the revenue officials and public. He
also recorded the confessional statement of the accused and handed over
the accused and the seized vehicle (M.O.1) and oysters weighing 4 tons
(M.O.2) to the Station House Officer of Cuddalore Port Police Station

along with a complaint (Ex.P1), on the same day 1.e. 22.08.2010. P.W.2
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to P.W.4 corroborated the versions of P.W.1.

3.2. Thiru. Annamalai (P.W.5), Special Sub Inspector of
Police, Cuddalore Port Police Station, in his deposition had stated that
he received the complaint (Ex.P1) on 27.08.2010 from Govindan (P.W .4)
and registered FIR (Ex.P3) in Crime No.87/2010 against the three
accused, namely, Palanivel, Abdul Azeez and Dhakshinamurty, for the
offences punishable under Sections 379 IPC r/w 4(1)(A) r/w Section 21
of the Mines and Minerals (Development and Regulation) Act 1957. He
arrested the accused 1 and 3 and produced them before the concerned
Judicial Magistrate for remanding them to judicial custody. He also
produced the seized lorry and the oysters under Form 95 (Ex.P4) in the
court. He recorded the statements of the witnesses and after completing
the investigation laid a final report before the Judicial Magistrate-II,
Cuddalore, against the three accused for the offences punishable under
Sections 379 IPC and 4(1)(A) r/w Section 21 of the Mines and Minerals

(Development and Regulation) Act 1957.

3.3. Since the police could not secure the presence of A2, final
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report was filed showing him in absconding column. The learned
Judicial Magistrate, split up the case against A2 in C.C. No.56/17 and

tried the case against the present revision petitioners alone.

3.4. The learned Judicial Magistrate after furnishing copies of
records to the accused 1 and 3/revision petitioners under Section 207
Cr.P.C., framed charges against them under Sections 379 IPC and
4(1)(A) r/w Section 21 of the Mines and Minerals (Development and
Regulation) Act 1957. Since the accused pleaded not guilty, the case

was posted for trial.

3.5. On the side of the prosecution, 6 witnesses were examined
and 4 documents were marked and 2 Material Objects were also marked.
When the accused were questioned under Section 313 Cr.P.C., they
denied of having committed any offence. However, no oral/documentary

evidence was adduced on their side.
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3.6. After going through the evidence on record, the trial
court found the accused 1 and 3 guilty of the offence punishable under
Section 379 IPC and sentenced them to undergo Simple Imprisonment
for a period of one year, vide judgment dated 13.07.2018. The accused
were acquitted under Section 4(1)(A) r/w Section 21 of the Mines and

Minerals (Development and Regulation) Act 1957.

3.7. Aggrieved over the said conviction and sentence passed by
the Trial Court Judge, the accused 1 and 3 preferred an appeal in
Criminal Appeal No. 56 of 2018 before the Additional District and
Sessions Judge,Cuddalore. The learned Additional District and Sessions
Judge,Cuddalore, confirmed the conviction of the accused for the
offence under Section 379 IPC, but however, modified the sentence that
the accused should undergo Simple Imprisonment for a period of 6
months. He set off the period of sentence already undergone by them

under Section 428 Cr.P.C.
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3.8. Aggrieved over the same, the present Criminal Revision

Case 1s filed.

4. This Court while exercising its revision jurisdiction under
Section 397 Cr.P.C. cannot act as a second appellate court. However,
Mr.E.V. Chandru, learned counsel for the revision petitioners contended
that the story of the prosecution which is built on the materials placed on
record seems to be devoid of truth and that the findings of the courts
below though concurrent do not merit of acceptance or approval. His
contentions are,

1. P.W.1, though in his deposition had stated that he caught hold of
A1l and seized the lorry with oysters on 22.08.2010 at 10. p.m. and
handed over the accused, lorry and oysters on the same day to the
Station House Officer, Cuddalore Port Police Station, P.W.5, the
Sub Inspector of Police had deposed that he received the complaint
(Ex.P1) from P.W.4 only on 27.08.2010 and registered FIR on the
same date. Thus registration of FIR itself is doubtful.

i1. P.W.1 had deposed that he recorded the confession statement of
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the accused but it has not seen the light of the day.

ii1. Mahesh (P.W.2) Revenue Inspector during the course of cross
examination stated that P.W.1 caught hold of 3 or 4 persons in the
place of occurrence and enquired them and that the police reached
the spot within half an hour thereby contradicting the versions of
P.W.1 and P.W.2.

iv. There is a delay of 5 days in sending FIR to Court .

v. Both the courts below have not properly appreciated the evidence

on record.

5. Per contra, Mr. R. Vinothraja, learned Government Advocate
(Crl.side) contended that both the courts below, after analysing the
evidence on record, rightly convicted and sentenced the accused and
therefore, no interference is warranted by this court and prayed for

dismissal of the Criminal Revision Petition.

6. A bare perusal of the judgments passed by both the courts

below shows that both the courts did not analyse the evidence on record.
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The trial court and the appellate court after summarising the chief
examination of P.W.1 to P.W.5 had concluded that the accused are guilty
of the offence under Section 379 IPC. The judgment of the trial court is
extracted hereunder:

“l4. enemmisel  UMFeIGHILLL Gl  SLEIT
QImeuTUl eul LT dwir 22.08.2010 o @gey Crmbg
LI6woT T 60T Cumg 2-61g) DTG Q& MHSHLOT 60T
eomflullemenr  3-6ugl  oTHM  QUTLenBHG 61hHH 1-6uFHl
gaHfl  DHei  QLBHITE QRHHEH  AHL  HEMILOBIB6NT
LOBE@ID &HIRIGHIGT (UeNTEFF 1OBBID  (LPeDBUILIBHHHIFH60
gLLID 1957)-61 &lp &SHeloond SHBULUBGLD &oTT 4
L6 elemL_UleiTen  FievdteooimbL]  BHlellghFeodemen 2 Mlul
SDIDIDGH  FLIg6L6VTIDED  6TBHBHHI FIOUBHIONS  CLoBLig
eomflufledr gL (BHemIUD, 6umfl  OBMID  H6dNLDSFH METTU|LD
emaLumps  26.08.2010 eI Heoigl  USTHemen  SHLIT6L
QPWITE  SLOMT  HOBULPS  HTalsOBleneowl 2 Hal
HUITENHBE DI DIHEWET  SHTEUGVHIENEVULIG SI6IT
27.08.2010-60 GQUBEWI (PHL HBAUD DNWHMB LFH6)
Qawigleienenrt.  LMedteorm  Goming  eomfl  eremr. TN 21— Q-

1199-e16i3  LHG6uswT  CBTEwIL  euewIQuU|D, 4  L6i

6TEML_U|6TT6N  FiewilenrTiDL| &leflehFevdbEmid &.11.177/2010-60
P60 aUpSHG OFTHHTHSULLG e 20.09.2010-
60  HTU6UBHIMEVWID 6UFGLD  BHAHIOHIBHSHTEL  LILIEDL LI

Qauwtiul_(Heiteng.
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15.2-6u8) o1& lMemul CQUTBISHS! QULPH G
sewras flesiul @ §.8.56/2017 o5 2_siTengl.

16.@6)1611p&H 5160 QUL L&, QUHEUTUI
SLUIGNTENT, ST BiTeuTs SI6VIGN6VT, SIJTLD
o salwment HwHOwmT .g1.1 WPHeO D.FTL Y&
allgThlaaliuL (HeiTerme. SITH6IT  PEVID  DLFT. ). 1
USMTMHD  OFT.9L.2  ew&SLUBDBIHD HFHD  GBuilh
QauIwtiu_(heitengl.

17.560loMmI&S6T  IOBBID  HIRISHIH6T  (eUeTTFH
LBEBID  (POBLUILUGHHIHD) FULID 1957 Ufley 4(1-A)edr
LIl 61 H0l6UT(H BLIHLD 601 LOMBI G 66T IbSHHIF
QF6060860uT, @MU MEUSHCUT  Fnl TH. SiSIITH)
Q&uILeuiT DIFFLL L6y 21(1)edt g
HewiL_emenid @G MwenT amrr.  Gwed SiFFU L0 Lfley
22601 U 6IHHOUTH  BHHIDSIBUPD — DFFTHIHHHT6EV
Buwblésiul’ L puflel  611pHd I (PEOTer LIS
@606VMID60  6THHOEUTTH aUPHMBUD FTAHEHD Fnl_THI
6T60IMI 266Nl EMTE0  B6NeNIPHPID  QUHEUTUI
ol Lm Hwflesr  ysmfler  Guflsd  1pHed  HFH6U6L
SIMVHMBWITENH  HENDBIGET  IOBWID &K HIGBHIGH6IT
(euenT&Fd OBWILD  (WPeOBLILGHHIH) FLLID 1957 Lfley
21(1)eir  Lguyd, .. Ufley 379-601 LIQUID 6UIPHS
ugde] OQFWWIULB, GBBFFTLGH  eUeN6ILLILL (BTG
ABC QBHAIDOIBID DFFTL  Budldslul L pLfler
TIDSHEH!  CLPEVLOTEN  LBMT  @6V60UTHIHI6TED  H6vlILOMIGB6NT
LOBE@ID &HIHIGEIGB6T (UeMTFS 1oMMID (PeNBLILIBHIHIHED)
gl 1957 Wfley 21(Der g  GomLilg  eupdHHTeISHI
HoiempLly QFuIwiLL Ceuemt(hHOLDTIBI SHTIOT6N BB BESI.
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18.Csvid @.%.F Lifley 378-6i1LIg 6IHBHOIT(H
pUfel  DIILHUTV60TION @ DAHFWD  CFTHgenen
SlmHML W 2 Leniouilsd @mbdH Chitenowimm  aupluied
eI(pLILT@ruImeanTe0 3G SHmL_( GDBMBLOTGLD.
HUIDMIBET  IDBBILD  &HIBIGHIGT  (6UeNTFS  LoBEID
WemBLULIGSHSHIH6V) FLLLD 1957-e01 LI  SUBWIL
LBDBEH6T, HOBPS SLBHMJ UGHHH6Me0 RHEHGLD
hHOUTH  SHADUPD  DJFSHG  CFTHSHOTHIHTGLD.
bH SeomEmen 2 Ml Depiodules  e1BHGLD
QFWELHEHEHHTN  HeWILenenl  lleuJmissnet  GLomLig
gL olaufllbamg.  Ueimed OUTHIFFL LT &.86.5
Nfley 378601 wLg 1 o@D  3-eugHl 61l Berenn
Cewienswtengdl &.65. Lfley 37961 L HewgdHsHHdHd
GBBLTGWL. T&H SIUY 1 oBmid 3 egHflest Waemer
GBBHMS FHCHBSHBEG LLTBULEG BHs  Lifley
379-681 LI BlepLISHSBI6T6N6T 6l60T  RHHAHIOMIBLD  (LPI9e)
CFUIBBSH. BB 1 mmid 3 aHfser &.5.5.
L&y 379-601 Lig &SI &b &HSHHH GHBBHMSH
LfbEHIeTenHTes QbHAHI6IBLD Hrorelsangl.”

The judgment of the appellate court is as under :
17. "In order to prove the case prosecution has
cited 9 witnsses and has examined six witnesses as P.W.1I to

P.W.6 and Ex.Pl to Ex.P4, M.O.1 and M.O.3 have been

marked. On the side of the accused no oral or documentary
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evidence is produced.

18. The P.W.1 Dakshinamurthy has deposed to
the effect that on 22.08.2010 at 10.00 p.m. when he was on
rounds, he got information over phone that in Nochikadu
area, near River Bank, shells to be taken. Immediately, he
went there and found that there was a lorry and five persons
are loading the shells in the lorry and on seeing him,
except the driver other 4 have run away. When the driver
was examined, he said that his name is Pazhanivel. No
licence for taking shells with him. He informed him that
without licence, taking of shells is an offence. He seized the
lorry through a mahazar. He recorded the confession
statement. He handed over lorry with shells to the Port
Police Station, Cuddalore. Ex.Pl is his complaint. Ex.P2 is
the Mahazar. M.O.1 is seized lorry bearing No.TN 21 ACA
1199 and M.O.2 is the shells weighing 4 tones.

19. The P.W.2 is the Revenue Inspector, P.W.3 is

the Village Administrative Officer and P.W.4 is the Village

Page 12 of 18

https://lwww.mhc.tn.gov.in/judis



Crl.R.C. No.1302 of 2023
and Crl.M.P.No.14836 of 2023

Assistant. The evidence of P.W.2,P.W.3 and P.W.4 are well
corroborating the evidence of P.W.1. The P.W.5 is the Sub
Inspector of Police and P.W.6 is the Inspector of Police who
had deposed about their part in the investigation. The
evidence of P.W.1 toP.W.6 are cogent and satisfactory.

20. After trial, the learned Judicial Magistrate No.2,
Cuddalore acquitted the Accused 1 to 3 under Section 21(1)
of the Mines and Minerals Act 1957 and has convicted the
accused 1 and 3 under Section 379 IPC and sentenced to
undergo Simple Imprisonment for one year. In view of
Section 248(2) Cr.P.C. The evidences of P.W.I to P.W.6
remains stable, even after cross examination. There is no
infirmity in the judgment of the learned Judicial Magistrate,
No.1Il, Cuddalore. Hence, it warrants no interference. As
such, the judgment of the learned Judicial Magistrate No.ll,
Cuddalore, is confirmed. However, on considering the age
of the accused, nature of the offences their socio economic

back ground it is decided to modify the sentence of
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imprisonment.  Accordingly, the accused 1 and 3 are

convicted under Section 379 IPC and sentenced to undergo

Simple Imprisonment for 6 months".
Thus it is clear the evidence of P.W.1 to P.W.5 have not at all been
analysed especially when there are glaring discrepancies in their
evidence, as rightly pointed out by the learned counsel for the revision
petitioners. When P.W.1 states he saw five persons loading the lorry
bearing Registration TN 21 Q 1199 (M.O.1) and four persons made
good their escape on seeing the team of revenue officials, P.W.2 has
deposed that P.W.1 enquired all the five persons at the spot. According
to P.W.1, he seized the vehicle (M.O.1) after recording the confessional
statement of the 1st revision petitioner Palanivel and handed over the
accused, lorry and oysters on the same night of 22.08.2010 along with
his complaint (Ex.P1) to the Station House Officer, Cuddalore Port
Police Station. On the contrary P.W.5 had deposed that he received the
complaint from P.W.4 only on 27.08.2010 and registered FIR on the
same date. This is also infact clearly mentioned in the FIR.  Thus the

basis on which the FIR is registered itself is highly doubtful. The so
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called 'confessional statement' of A1 was also not marked. The seizure
mahazar (Ex.P2) states that lorry (M.O.1), oysters (M.0.2) were seized in
the presence of public. None of the witnesses were examined to prove the
alleged seizure. There is also a delay of 5 days in sending the FIR to

court.

7. Apart from this, according to the police, A2 is absconding
and the final report was filed showing him as absconding accused and
the learned Judicial Magistrate-II, Cuddalore, split up the case as against
him in CC No.56/2017. However, it is perplexing to note that the Lorry

(M.O.1) was returned to A2 by the concerned Judicial Magistrate.

8. Be that as it may, there are many inconsistencies and
irregularities in the case of the prosecution as rightly pointed out by
Mr.E.V.Chandru, learned counsel for the revision petitioners. Merely
because the witnesses are official witnesses, their evidence cannot be
treated as Gospel truth. Hence the benefit of doubt is given to the

accused and the accused are acquitted of the offence under Section 379
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IPC.

9. In the result,

1. the Criminal Revision Case is allowed. Consequently, connected
Criminal Miscellaneous Petition is closed.

il. the judgement dated 29.03.2019 passed in Criminal Appeal
No0.56/2018, on the file of the I Additional District and Sessions
Judge, Cuddalore. and the judgment dated 13.07.2018 passed in
C.C. No0.86/2012 on the file of the learned Judicial Magistrate-II,
Cuddalore, are set aside.

iii. The accused are acquitted from the charges of which they are

charged

.09.2023

Index: Yes/No

Internet: Yes/No
Speaking/Non-Speaking order
bga
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To

1.State represented by

The Station House Officer

Cuddalore O.T.P.S.

Crime No.87/2010

2.The I Additional District and Sessions Judge, Cuddalore.

3.The Judicial Magistrate-11, Cuddalore.
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R. HEMALATHA, J.
bga

Crl.R.C.No.1302 of 2023
and Crl.M.P.No.14836 of 2023

27.09.2023
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