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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 13.02.2023

CORAM:
THE HONOURABLE MRS. JUSTICE V.BHAVANI SUBBAROYAN
CRP.No. 1620 of 2020
Ramkumar .. Petitioner

Versus

1. Palaniyammal

2. Tamilselvi .. Respondents
CivO0il Revision Petition is filed under Article 227 of the Constitution

of India, prays, to set aside the fair and decretal order dated 07.03.2020

passed in [.A.No. 96 of 2019 in Unnumbered A.S. in CFR.No. 6054 of 2019

passed by the Principal District Judge, Erode.

For Petitioner : Mr.J. Ranjith Kumar
For Respondents : Mr.M.P. Rajendran
ORDER

This Civil Revision Petition has been filed seeking to set aside the fair
and decretal order dated 07.03.2020 passed in [.LA.No. 96 of 2019 in
Unnumbered A.S. in CFR.No. 6054 of 2019 passed by the learned Principal

District Judge, Erode.

https://www.mhc.tn:!'gév%n/judis



CRP.No. 1620 0f 2020

2. Heard both sides and perused the materials available on record.

3. The revision petitioner/plaintiff has filed the suit in O.S.No.59 of
2014 before the Subordinate Court, Sathyamangalam, for partition and
preliminary decree to divide the suit property into three equal shares and
allot one such share to the plaintiff and separate possession of the same and
for costs. After perusing the records, the suit was dismissed by the trial
Court on 07.11.2016. Subsequently, the revision petitioner has preferred an
appeal before the learned Principal District Judge, Erode, against the
judgment and decree dated 07.11.2016. Subsequently, the revision petitioner
has filed I.A.No. 96 of 2019 in Unnumbered Appeal Suit in C.F.R.No. 6054
of 2019 before the learned Principal District Judge, Erode, under Order 41
Rule 3(A) and Section 151 of CPC., seeking to condone the delay of 978
days in filing the Appeal Suit. After perusing the records, the trial Court
dismissed the said application by order dated 07.03.2020 in 1.A.N0.96 of
2019 in Unnumbered A.S. in CFR.No. 6054 of 2019. Aggrieved by the said

order, the revision petitioner has filed the present Civil Revision Petition.
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4. The learned counsel for the revision petitioner contended that the
revision petitioner has preferred an appeal against the judgment and decree
dated 07.11.2016 in O.S.No.59 of 2014. Unfortunately, he went to Kollegal,
Karnataka State, for his business work and stayed there from October, 2016
for the past 2 1/2 years and now only returned from Kollegal. Therefore, due
to the above reasons, he did not prefer any appeal within prescribed time and
hence, there is a delay of 978 days in filing the appeal suit. Hence, the

revision petitioner prays to set aside the findings of the trial Court.

5. The learned counsel for the respondents contended that the revision
petitioner has not produced any materials to show that he was carrying on the
business at Kollegal and also stayed there. In the absence of any particulars,
the said allegations are false. Therefore, the revision petitioner has not
assigned sufficient reason to condone the inordinate delay of 978 days. The
petitioner has failed to explain each and every day's delay. As the petitioner
has not filed any appeal well within the time as mandated under Article
116(a) of the Limitation Act, and hence, the said application is not

maintainable. Therefore, the respondents pray to dismiss the above Revision.

https://www.mhc.tnsgév%n/judis



CRP.No. 1620 0f 2020

6. On a perusal of the records, it reveals that the suit in O.S.No0.59 of
2014 was filed by the revision petitioner/plaintiff, for partition and
preliminary decree. The respondents 1 & 2 are the mother and sister of the
revision petitioner. The Ist respondent had filed written statement but had
not cross-examined the PW1 and hence, she was set ex-parte. The 2nd
respondent have not contested the suit by filing written statement before the
trial Court. On the side of the petitioner/plaintiff, PW1-Ramkumar and
PW2-Vadivel have been examined and Ex.Al to Ex.A11 have been marked.
On the side of the respondents, no witnesses have been examined and Ex.R1
was marked through PWI1. Therefore, the respondents were being called
absent and set ex-parte and subsequently, the suit was dismissed by the trial

Court on 07.11.2016.

7. It is also seen that the revision petitioner has not established any
sufficient cause for not preferring the appeal within prescribed time. The
plea taken up by the petitioner is that he went to Kollegal, Karnataka, for his
business affairs and stayed there from October, 2016 for the past 2 1/2 years,
he was held up at Kollegal. Therefore, he could not prefer the appeal in time

and hence, there 1s a delay of 978 days in preferring the appeal. It is strongly
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objected by the respondents that the reason was assigned by the petitioner is
an utter false and there is no document to show that he was carrying on

business at Kollegal.

8. PWI-Ramkumar in his cross-examination has deposed is as

follows:-

"QamerGaramesiy Brer fwed erenCLl Qemfy Qeuigl aupCser.  oHNEG
o o GQuuelkome. e LemeTall, WSS @MULG FSSWLHISNSER
garpre  sflgrer.  Erer QerLrsdlurs QsmarGsrameihugrer  @)\mEEsH.
Qg;rrgﬂsf) SITTCUOTLONE  6T6UT6OTIT6Y Q.|L7.6;65Ly_ &g;glumm]aaﬁuﬁ] 6T LIJ]Ly.U_IG)ﬂGl.)GU)GU.

AMTSSNG @MUON I  TIUL 2 60T  6TETMTe  @)eemev. 5T 60T
QamerCoraTalky ems  BEESmSS S L S} EUETITLD 2 6T &
ComaiiuLre  sreasn  QswsCmer. @siamr  STeEs0sLILAkME.

prer oihg Cuguiew QamarCerame Cumw shs Cogufn mwll aupCser
Tarm SUTEg Osflurg. 2 1/2 AL ImE @@ﬁ,(‘&gﬁ."

Though the reason was assigned by the petitioner that he went to Kollegal,
Karnataka State, for his business affairs and stayed there, but, he has not
filed any proof. There is no oral or documentary evidence to show that the

petitioner was running a business at Kollegal.

9. On the other hand, the learned counsel for the respondents
contended that the reason was assigned by the petitioner is not acceptable for

the reason that the petitioner had regularly appeared before the criminal
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Court and gave evidence which was initiated by the first respondent and
there is no merit in the application and it is liable to be dismissed. To
support his contention, he has filed Ex.R1 is the certified copy of the Diary
Extract of STC.No0.805 of 2018 on the file of Judicial Magistrate Court,
Sathyamangalm. On perusal of Ex.R1, it reveals that the petitioner who is
cited Al in the said case. In this regard, the PW1 in his cross examination

deposed is as follows:-

"&g}gﬂ Gomailue  Egloarmagkn gy orrelllnssGoar. 2017 eag
18 TETMTE)  @TUSL @M. ... .. GOoeiluw Balarmn  s&&U
Tl gjeflsgierCereor. QML ETUSL  @lesmea.
QamerCaramasky B®HS! B SIS 60T E&Skoeurm RYUNEL DG
%g;nrr(};mrmi"

10. From the above evidence of PW1 and the contention of Ex.R1, it
clearly shows that the petitioner has regularly appeared in criminal Cases
before the learned Judicial Magistrate, Sathyamangalam, and therefore, the
reason was assigned by the petitioner seeking to condone the delay of 978
days, is not acceptable one. It is also seen that the trial Court dismissed the
suit on 07.11.2016. The petitioner has applied copy application on
15.07.2019 and it was made ready on 15.07.2019. The petitioner has

preferred an appeal on 17.07.2019. By calculating the delay, it comes to 978

6/9
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days. The petitioner was very negligent in filing the appeal within the period
of limitation. Further, PW1 in his cross examination has deposed is as

follows:-

THRSTE  aSSHlGT  allles @GBS Q@m  UTTn
STTsSRSTeEr  Hrer  GLulmns  aumeCner. - e BTG
oot T 6T 60T & PYNEE:30) 0 W) G nuie Qewiwnug
QarerGearsr. gouT SrE&SH QEWSTIT arm Hremr CHLsSalkusmey.
w .  @Bs e 20160 el STesRGELILDLY
Qe meot Ger ot o oSSl afl Gl L. BTG D605
d]suf@g;m_lrrrmsﬁ i (el GL 6. O.S.No. 59 of 2014
DYNEE AN STC.No.805 of 2018 apssln  marsE 6T
PSSBIHT  sTaTMTeY  SiflBTen. CumLly  APSGSSEHGSTS  HTeT
assdigor Qsarm srHeCser aarmre giflgTe.

11. From the above evidence, it is very clear that the petitioner has
been lethargic and negligent in conducting the case. Considering the reason
was assigned by the petitioner, it is very clear that he has been lethargic and
negligent in conducting the case and invented a reason as he was doing
business at Kollegal, Karnataka State and stayed there, and held up for the
past 2 1/2 years at Kollegal for filing the said application and he did not
come to the Court with clean hands. Therefore, the reason was assigned by
the petitioner is not satisfactory and each and every day's delay has not been
explained by him and he did not file the appeal in time and hence, there is a
delay of 978 days in filing the appeal. Hence, there is no merits and no bona-

fide is found in the revision. Therefore, this Court is not inclined to allow
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the above Revision and accordingly, the above Revision is dismissed.

12. With the above observations, the Civil Revision Petition is
dismissed.
13.02.2023
Index : Yes/No
Speaking order : Yes/No
Neutral Citation : Yes/No

msm

To

1. The Principal District Judge, Erode.
2. The Section Officer, V.R.Section, High Court, Madras.
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V.BHAVANI SUBBAROYAN, J.

msm
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