Crl.A.No.631 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgement Reserved on : 04..01..2023
Judgement Pronounced on : 09..01..2023

Coram
The Honourable Mr. Justice PN.PRAKASH
and
The Honourable Mr. Justice N.ANAND VENKATESH

Criminal Appeal No.631 of 2022
and
Crl.M.P.No0.8369 of 2022

Madesh

Son of Venkatrey Appellant
-Versus-

State by The Inspector of Police,

All Women Police Station,

Denkanikottai, Krishnagiri District.

[Crime No.20 of 2015] .... Respondent

Appeal filed under Section 374(2) of the Code of Criminal Procedure,
1973 against the judgement and order dated 09.10.2020 passed by the learned
Sessions Judge. Fast Track Mahila Court, Krishnagiri, in S.c.No.143 of 2016
convicting the appellant for offences u/s 341, 354 and 376(1) of IPC and
sentencing to undergo 1 (One) month rigorous imprisonment for offence u/s
341 of IPC; to undergo rigorous imprisonment for three years and to pay a
fine of Rs.1,000/- for u/s 354 of IPC in default of payment of fine to suffer
rigorous imprisonment for a further period of 3 (Three) months; and to

undergo imprisonment for life and to pay a fine of Rs.1,000/- for offence u/s
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376(1) of IPC in default of payment of fine to suffer rigorous imprisonment

for a further period of 6 (Six) months.

For Petitioner . MrE.Kannadasan

For Respondents  : MrM.Babu Muthumeeran,
Additional Public Prosecutor

JUDGEMENT

N.ANAND VENKATESH.J.,

This Criminal Appeal has been filed against the judgement and order,
dated 09.10.2020, passed by the Sessions Judge (Fast Track Mabhila),
Namakkal in S.C.No.143 of 2016 convicting and sentencing the appellant in

the following manner:-

Sl. | Convicted for offence Sentenced to undergo
No. under
1 Section 341 of IPC  |Rigorous Imprisonment for 1
(One) month for offence u/s 341
of IPC;
2 Section 354 of IPC ~ |Rigorous Imprisonment for 3

(Three) years and to pay a fine of
Rs.1,000/- for u/s 354 of IPC in
default of payment of fine to
suffer rigorous imprisonment for a
further period of 3 (Three) months

Section 376(1) of IPC |Imprisonment for Life and to pay
a fine of Rs.1,000/- for offence u/s
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SI. | Convicted for offence Sentenced to undergo
No. under

376(1) of IPC in default of
payment of fine to suffer rigorous
imprisonment for a further period
of 6 (Six) months

All the above sentences were ordered to run concurrently

2. The case of the prosecution in brief is as follows:-

(1) P.W.3, the prosecutrix, is the daughter of P.W.1 and P.W.2
and she is a differently-abled (dumb) girl. On 25.08.2015, P.W.3 was
proceeding towards her house at about 04.00 p.m. but, she did not reach her
house for a long time. Hence, P.W.1, who is the father of P.W.3, started
searching for PW.3 and he found the victim girl lying undressed near
Kolappa's Garbage Dumping Yard. On seeing P.W.1, the appellant is said to
have fled from the place of occurrence. Further case of the prosecution is that
the victim girl was also threatened by the appellant with dire consequences.
P.W.1 enquired the victim girl and she explained that the appellant attempted
to kiss her and the appellant was pushed down; hence, the appellant slapped
her and thereafter disrobed her and committed penetrative sexual assault

against her.
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(i) On 26.08.2015, at about 11.00 a.m., P.W.1 lodged a complaint
(Ex.P1) before All Women Police Station, Denkanikottai. An FIR (Ex.P9)
came to be registered in Crime No.20 of 2015). The investigation was taken
up by P.W.17. By then, P.W.12, who was the Sub-Inspector of Police, went to
the scene of crime at about 12.00 noon and prepared an observation mahazar
(Ex.P4) and a rough sketch (Ex.P10). P.W.12 also sent the victim girl for
medical examination to Denkanikottai Government Hospital and P.W.3 was
examined by P.W.13 and through her, accident register was marked as
Ex.P11. On examination of the victim girl, P.W.13 referred her to P.W.16,
who examined the victim girl and gave a final opinion (Ex.P15). For Proper
appreciation, the answers given to the queries and the final opinion are

extracted hereunder:-

ofleum & &6t
(1) unglésiure Cuss &HuLflé LUl (hatermgm?

The above mentioned victim has been
examined . The required samplings have been
taken and sent for forensic analysis at tertiary
centre. Report awaited.
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(2) unlasiulL  CusiadlDg &l dHlenn
SIAB FHisTaST?  @s0emeuwn?

The above mentioned victim has been
examined, there is minimal congestion at 4 'O'
— 5'0' clock position of the hymen along with
minimal tear at present.

(3) sLumIGT GCHIL  CHTLHSIMSHT?

The above mentioned victim has been
examined, no external injuries in relation with
rape can be detected at present.

(4) urdSSIULL  Cuasa DG 6uw Sl
aflaflwedfHlwrs  aupmIgGaLh.

(5) urgléasiurL Quegieelln  @Q\mb S
Smear, Swab, Hair @smausemen C& i
Ol FlIweyLh.

The above mentioned, victim has been

examined, samples taken.
2 — Vaginal swabs
2 — Vaginal swab side
2 — Container containing vaginal wash
Hair clippings (pubic hair) taken. Nail
clippings taken.
Samples taken and sent for forensic

analysis.

Opinion: [ am of the opinion that the
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forensic report analysis is negative for
spermatozoa.

(SLM/BIOL/457/2015 and
ALM/BIOL/469/18 DATE 28.11.15 the
possibility of penetrative sexual assault
cannot be ruled out.

After the examination of patient there is
minimal congestion at 4 'o' — 5 'o' clock
position of the hymen along with minimal tear

at present.”

(ii1)) On taking up the investigation, P.W.17 produced the victim girl
before the Judicial Magistrate-I, Hosur, for getting recorded the statement of
the victim girl and the Magistrate, in turn, recorded the statement of the
victim girl u/s 164 of Cr.P.C. and the said statement has been marked as
Ex.P2. The material objects were collected and they were sent for scientific
analysis. The appellant surrendered before the Judicial Magistrate,
Denkanikottai, and he was taken on police custody by P.W.17. The appellant
was also sent for medical examination and he was examined by P.W.14 and
the report was marked through this witness as Ex.P14. It is clear from the

report that the appellant was aged about 19 years at the time of commission
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of the crime. Ex.P13 was also marked through P.W.14, wherein, it was found

that there is nothing to suggest that the appellant is impotent.

(iv) PW.17 recorded the statements of the witnesses u/s 161(3) of
Cr.P.C. and also collected all the medical and scientific reports. The final
report was prepared and was placed for the opinion of the Public Prosecutor.
At that stage, since P.W.17 was transferred, P.W.18 followed up and filed the
final report on 14.12.2015 before the Judicial Magistrate, Denkanikottai. The
copies were served on the appellant u/s 207 of Cr.P.C. and the case was
committed to the Court of Session and thereafter, it was made over to the

court below for trial.

3. The court below framed charges for offence u/s 341, 354, 376(1)
and 506 Part II IPC against the appellant. When the appellant was questioned

on the charges, he denied the same as false. Thereafter, he was put on trial.

4. The prosecution examined P.W.1 to P.W.18, marked Ex.P.1 to P.22

and identified and marked M.O.1 to M.O.3. The incriminating evidence that

Page 7 of 15

https://lwww.mhc.tn.gov.in/judis



Crl.A.No.631 of 2022

was collected in the course of trial was put to the appellant when he was
questioned u/s 313(1)(b) of Cr.P.C. and he denied the same as false.
However, no witness was examined nor any document marked from the side

of the appellant.

5. The court below on considering the facts and circumstances of the
case and on appreciating the oral and documentary evidence came to a
conclusion that the prosecution has proved the case against the appellant for
offence u/s 341, 354 and 376(1) of IPC beyond reasonable doubts and
decided to convict and sentence the appellant as stated in the first paragraph
of the judgement and acquitted the appellant from the charge u/s 506 Part 11

IPC for want of evidence.

6. Heard Mr.E.Kannadasan, learned counsel for the appellant and
Mr.M.Babu Muthumeeran, learned Additional Public Prosecutor for the

respondent.

7. The main focus of the argument of the learned counsel for the
appellant was that there was a material contradiction between the evidence of
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the Doctors viz., PW.13 and P.W.16, who examined the victim girl and it is
not clear from their evidence as to whether there was any penetrative sexual
assault committed against the victim girl. It was also further pointed out that
the evidence of the victim girl examined as P.W.3 with the assistance of a
Special Educator also does not point to the fact that the appellant had

committed penetrative sexual assault against the victim girl.

8. The learned counsel for the appellant concluded his argument by
submitting that the appellant was aged about 19 years at the time of the
incident, hence, the life sentence imposed by the court below is very harsh

and he prayed for a reduction of the sentence.

9. In a case of rape the main evidence that has to be taken into
consideration by a court is the evidence of the prosecutrix. It is not necessary
to search for any corroboration, if the evidence of the prosecutrix does not
lack any credibility. In view of the same, it is necessary for this court to first
consider the evidence of the prosecutrix, who was examined as P.W.3. Since

the prosecutrix was incapable of speaking (dumb), the assistance of the
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Special Educator (P.W.4) was taken and the evidence was recorded. This

court deems it fit to extract the entire evidence of P.W.3 hereunder:-

“(TL&lb@ euml CugF  (ywallsbemsn. 6 F e &Hal
lpovid  CHLGWL GCoarallasmed yflbgs  Clameh
AR Clgmsvev (plg SBI6HT D ). gregufli
OsevwmEIGD  uLLT]  uel WS HSley  Fmiy
vdlpgmrre  usdlyflyw  uddmpr HeTESHA
Sauiser 2 allewrh em&Fms Gomdulsh  GCoarall
Calsuul(h FTL& Carsaiar uslsvsemen LulDmBT
&suTesall  euiser allufldgd Caraiaruy g6l
e sallyLer  allflurden  CFwug & eanflaflullsh
FrLlus el aridun ugle OFdwiulL &)
(W&H60 ol & emem

@iy  BausnSSl  YporrsulneEGn . &0l
@urepwoduwm 61631 60l 6% L_ULI Ly, 9. &1.2
SULGLOIIOM  6T6O gOI6ML W YLOIOT.  [BM6S 67687  SYLOLOT,
UuTGeur(h  Guulh&SlaiCmar. eof  aslflamw
5@ sy, g arisaT Al HS
USHS D0 @SB, TG (pH6Vley  eTasen
BLbHS S 61631 ) AL VY (plgujLd. ALl
Gussalll(h  ubLH  6Te 6T Kiss L6 soor
Gumernir. mrer  adlfleww Usds  HeneflCersr.
QLGUT ) 3Ll 6601 6l 6L LI & 651 687 & &b 60
SudHalllLri.  adigmLw  Haflsomar Sl
spnplerni. as il  aaimeLw  wrieu  Uigdg
&E&SINT. aglfl oLy Sl (e Sl
sibSH LT il saismen &6l Seraflafl L.
ey arcgd  sorg  dplymlieou  sralls s
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10. On a careful reading of the above evidence, we have no doubt in
our mind that the victim girl has identified the appellant since he was residing

near the residence of the victim girl and she has explained as to what actually
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aalfl et Gl UbhdSE  SUuTE  BLBES
OasmagLn ety O&neismi,  (&rid]l  uBlev
Olgmsvsuh  Gurg uWlsayd  YWSNT). 66T yum
IRICHUmBSE  UBSTT. 6601 YUOUT, 6 yLbiom
sisTeme  Gumslay  aUCLFMIGGH  FLlgdblSTan(h
CumeTTiT &6 Uledry 61631 660 VLS SN &S
&lysdtanamipy Gursniser. Uy & @bs
Lor Flflujait 6 CamiLllym@ L 1g & 0l &M (h
Curerniigar. YrIG 2 BIGHT  (PEIUTS (& &)
sregilldg  Cansierni)  mrer  Gugl  ClFmeiem
aleuym1 &6l 60 &6 S 696U &6 B 60T 5T 68T
Q&MbhdHS uTHGlvL  H.81.H.2 @QBS S
FWGSNS Heurari eeaiemet allErids i sar.

&l Sy &SmeHEG allgngsmnem

galfleow  Ta1d@  BIST  (GTHOSWTS
QmbEESHNMBEES  Osfuyn.  aar  Yuur  Geausmsv
unir$s  BlusSIHGIn  6rIGeT  allgH@Gn @l Cul
OasrEhan Y& SITID 2 6161 S FLhU6Y
BLIHS6UT S bS5 QLSS 67631 Qyum
ubSTT. &FuuusSsing Uy el ywr  Sre
(1@ L eL&mer  GUTL(halllLri. BIoT  (p&H6v
allgryemamullsd  Fueauh  BLBSHEHTEH — LlFTese
alleugy  eupseHeETs  Guriwrs  CQ&TshelECme
oI ClFmeenmsh  Fmlwshsv.

wyallErgeneams : @easmev.”
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happened on the fateful day. The evidence of P.W.3 is credible and hence, this

court is inclined to act upon the evidence of P.W.3.

11. The evidence of P.W.3 is corroborated by the evidence of the
Doctor, who was examined as P.W.16. The opinion of the Doctor — P.W.16,
extracted supra, makes it very clear that the victim girl has been subjected to
sexual assault and minimal congestion was found in the hymen along with the
minimal tear. This evidence further corroborates the evidence of the victim

girl.

12. The court below has properly appreciated the evidence and has
come to the correct conclusion that the prosecution has proved the case
beyond reasonable doubts and this court does not find any ground to interfere

with such finding of the court below.

13. The next issue to be considered is regarding the plea made by the
learned counsel for the appellant for reduction of the sentence imposed by the

court below for offence u/s 376(1) of IPC.
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14. The appellant was aged about 19 years at the time of incident. It
seems that the appellant was under the influence of alcohol and the same has
been spoken to by the victim girl (P.W.3). Considering the facts and
circumstances of the case and the age of the appellant at the time of the
incident, we deem it just and reasonable to reduce the sentence of substantive
imprisonment alone insofar the offence u/s 376(1) of IPC is concerned to

rigorous imprisonment for 10 (Ten) years.

In the result, The conviction of the appellant for offence u/s 341, 354
and 376(1) of IPC are sustained; the sentence imposed for the offence u/s 341
and 354 of IPC are also sustained; insofar as the offence u/s 376(1) of IPC is
concerned, the substantive sentence is modified and the appellant is directed
to undergo rigorous imprisonment for 10 (Ten) years for offence u/s 376 (1)
of IPC and the fine and default sentence imposed thereof are sustained. All
the above sentences shall run concurrently and the period of sentence already
undergone by the appellant in this case shall be set off u/s 428 of Cr.P.C.

This Criminal Appeal is partly allowed accordingly to the extent
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indicated herein above. Consequently, connected Crl.M.P. stands closed.

(P.N.P., J.) (N.A.V.,J.)
09..01..2023
Index: Yes/No
kmk
To

1.The Sessions Judge, Fast Track Mahila Court,
Krishnagiri, Krishnagiri District.

2.The Inspector of Police, All Women Police Station,
Denkanikottai, Krishnagiri District.

3.The Public Prosecutor, High Court, Madras.
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P.N.PRAKASH.J.,
AND
N.ANAND VENKATESH.J.,

kmk

Pre Delivery Judgement
in
Crl.A.No.631 of 2022

Judgement Pronounced on
09..01..2023
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