Crl.O.P.No.8899 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 06.11.2023

CORAM:

THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN

Crl.O0.P.No0.8899 of 2021
and Crl.M.P.Nos.5777 & 5779 of 2021

Rajesh @ Rajeshkumar ...Petitioner

1. State Rep. by
Inspector of Police,
Nannillam Police Station,
Tiruvarur District.

2. Murali
3. Kalaiselvi
(R3 impleaded as per order
dated 18.08.2023 in Crl.
M.P.No.11257 of 2023 in
Crl.0.P.N0.8899 of 2021) ... Respondents

Prayer: Criminal Original petition filed under Section 482 of Code of
Criminal Procedure, to call for the records and set aside the order in
Crl.M.P.No0.238 of 2021, dated 30.04.2021 passed under Section 319 of
the Code of Criminal Procedure adding the petitioner as an accused in
S.C.No.109 of 2014 in the Court of the Additional District & Sessions
and Fast Track Mahila Judge, Tiruvarur.
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For Petitioner : Mr.R.John Sathyan

Senior Counsel

For Mr.Swami Subramanian
For Respondents

For R1 : Mr.Mr.A.Gopinath
Government Advocate (Crl. Sdide)
For R3 : Mr.P.Vinod Kumar
For Ms.V.Mythili
ORDER

This petition has been filed to set aside the order in
Crl.M.P.No.238 of 2021, dated 30.04.2021, passed under Section 319 of
the Code of Criminal Procedure, thereby adding the petitioner as an

accused in S.C.No.109 of 2014 on the file of the learned Additional

District & Sessions Judge Fast Track Mahila Court, Tiruvarur.

2. The case of the prosecution is that the first accused fell in
love with the deceased. He used to pick the deceased from her work
place and spend time with her. He was already married person.
Subsequently, the deceased was fixed with one Gopi for marriage. Even
then, the first accused continued to harbour his intentions to have sexual
intercourse with her. When the deceased fiance went abroad on
employment, the first accused devised a plan to have sexual intercourse

with her.
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3. On 25.12.2012 at about 7.45 p.m., the first accused had
picked the deceased in his motorcycle and stopped his motorcycle near
the railway track stop signal at Tirupanaiyur and dragged the deceased to
there. After consuming alcohol, he asked for sexual intercourse. When
the deceased refused and tried to escape, the first accused had taken her
near banyan tree and tied her hands and gagged her mouth with her
shawal and committed rape on her and the deceased had strangulated
with her shawl. Thereafter, the first accused thrown her body near by the

railway track.

4. On the complaint, the first respondent registered an FIR and
after completion of investigation, filed final report for the offence under
Sections 376, 302 and 301 of IPC, as against the first accused. It was
taken cognizance by the trial Court and commenced the trial. While
examining the third respondent as P.W.2, she deposed about the
involvement of the petitioner along with the first accused. After chief
examination of P.W.2, the third respondent filed an application under
Section 319 of Cr.P.C., and the same was allowed and implicated the
petitioner as second accused and issued summon. Aggrieved by the same,

the petitioner filed this present petition.
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5. The learned Senior Counsel appearing for the petitioner
submitted that there is absolutely no oral or material evidence to
implicate the petitioner as an accused in this case. The third respondent
filed petition for transfer of investigation before this Court in
Crl.O.P.N0.3792 of 2013 and this Court by an order dated 22.08.2013,
dismissed the transfer petition and directed the first respondent to
complete the investigation and filed final report within a period of two
months. This Court observed that the said petition was filed merely on
assumption that some other persons also would involve in committing
murder. Therefore, this Court dismissed the petition for transfer of

investigation.

5.1.  He further submitted that after filing of final report, while it
was pending for committal in P.R.C.No.5 of 2014, once again the third
respondent filed petition before this Court in Crl.0.P.N0.30262 of 2014
for seeking further investigation. It was also dismissed by this Court by
an order dated 18.12.2014, on the ground that third respondent failed to
make out any worthy point considering for further investigation. Once

again, the third respondent filed petition before this Court in
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Crl.O.P.No.15127 of 2018 for direction to direct the trial Court to treat
her statement to be given in S.C.No0.109 of 2014 as her first statement. It
was also dismissed by this Court by an order dated 11.06.2018 and
observed that it is always open to the petitioner to give evidence before
the trial Court and it is open to the trial Court to invoke Section 319 of
Cr.P.C., if there are credible and reliable materials against the person
who was not arrayed as an accused. Further, the third respondent did not
even whisper about the documents which were marked as Ex.P.2 to
Ex.P.7, while seeking transfer of investigation, further investigation and
in the petition to treat her statement, to be recorded, as her first

statement.

5.2. That apart, the trial Court without considering the procedure
to be followed while invoking 319 of Cr.P.C., mechanically implicated
the petitioner as an accused and issued summon. Even according to the
prosecution, the third respondent was examined only in chief. The
provision under Section 319 of Cr.P.C., can be invoked after evidence
which means chief examination and cross examination of the witnesses.
He also relied upon the judgment of the Hon'ble Supreme Court of India

reported in (2023) 5 SCC 406 in the case of Juhru & ors Vs. Karim &
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ors., which reads as follows:-

Accordingly, the trial Court must evaluate the evidence against the

person sought to summoned and then adjudge whether such material,

morc

“17. It is, thus, manifested from a conjoint
reading of the cited decisions that power of summoning
under Section 319 Cr.P.C. is not to be exercised
routinely and the existence of more than a prima facie
case is sine quo non to summon an additional accused.
We may hasten to add that with a view to prevent the
frequent misuse of power to summon additional accused
under Section 319 Cr.P.C., and in conformity with the
binding judicial dictums referred to above, the
procedural safeguard can be that ordinarily the
summoning of a person at the very threshold of the trial
may be discouraged and the trial court must evaluate
the evidence against the persons sought to be summoned
and then adjudge whether such material is, more or less,
carry the same weightage and value as has been testified
against those who are already facing trial. In the
absence of any credible evidence, the power

under Section 319 Cr.P.C. ought not to be invoked”.

or less, carry the same weightage and value as has been testified

against those who are already facing trial.
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5.3. He also submitted that the petitioner had lost his opportunity
to put forth his defence. If the investigation officer examined the
petitioner, he would have placed all the defence before the investigating
officer in order to disprove the allegations against him if any. Therefore,
the order passed by the Session Court cannot be sustained and it is liable

to be dismissed.

6. Per contra, the learned Government Advocate (Crl. Side)
submitted that this Court categorically observed in Crl.O.P.No.15127 of
2018, the grievance of the third respondent is that the investigation has
not be conducted properly and that the investigation officer has left out
the petitioner as an accused. Further, observed that it is open to the third
respondent to give evidence before the trial Court and it is open to the
trial Court to invoke the provision under Section 319 of Cr.P.C., if
credible and reliable materials against the persons who was not arrayed

as an accused.

6.1. He further submitted that after deposition of P.W.2 and after
marking the documents Ex.P.2 to Ex.P.7 viz., the complaints which were

lodged by the third respondent, the trial Court rightly implicated the
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petitioner as an accused and issued summon. Before adding an accused,
the proposed accused cannot be given opportunity to put forth his
defence. Only after adding as an accused, he can be given opportunity of
defence. Therefore, it will not amount to violation of principal of natural
justice. In support of his contention, he relied upon the judgment
reported in (2014) 3 SCC 92 in the case of Hardeep Singh Vs. State of
Punjab & ors., in which the the Hon'ble Supreme Court of India held
that under Section 319 of Cr.P.C., a person against whom material is
disclosed is only summoned to face the trial and in such an event under
Section 319(4) of Cr.P.C., the proceedings against such person is to
commence from the stage of taking of cognizance, the Court need not
wait for the evidence against the accused proposed to be summoned to be

tested by cross-examination.

6.2. He also relied upon the judgment of the Hon'ble Supreme
Court of India reported in 2023 LiveLaw (SC) 576 in the case of
Yahodhan Singh & ors Vs. The State of Uttar Pradesh & anr., which
held as follows :-

“32. Merely because in certain proceedings the

persons summoned had been provided an opportunity of
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being heard cannot be the same thing as stating that it is
a mandatory requirement or a precondition that at the
time of summoning a person under Section 319 of the
Cr.P.C., he should be given an opportunity of being
heard. That is not the mandate of law inasmuch as Section
319 clearly uses the expression "to proceed" which means
to proceed with the trial and not to jeopardise the trial at
the instance of the persons) summoned by conducting a
mini trial or a trial within a trial thereby derailing the
main tral of the case and particularly against the accused
who are already facing trail and who may be in custody.
A person who is summoned in exercise of the power under
Section 319 Cr.P.C. cannot hijack the trial so to say and
deviate from its focus and take it to a tangent in order to
bolster his own case in a bid to escape trial. All that is
contemplated when a person is summoned to appear is to
ascertain that he is the very person who was summoned
and if any summoned person fails to appear on the given
date. On the appearance of the summoned person, no
procedure of an inquiry or opportunity of being heard is
envisaged before been added as an accused to the list of
accused already facing trial unless such a summoned
person had already been discharged, in which event, en
inquiry is contemplated as discussed above. Thus, the
contention that a summoned person must be given an

opportunity of being heard before being added as an

https://lwww.mhc.tn.gov.in/judis

Page 9 of 18



Crl.O.P.No.8899 of 2021

accused to face the trial is clearly not contemplated under
Section 319 Cr.P.C. It is also observed by this Court in
Hardeep Singh that such a summoned person can assail a
summoning order before a superior Court and will also
have the right of cross examining the witnesses as well as

can let in his defence evidence, if any.”

6.3. Thus, it is clear that the later entry of a person summoned in
exercise of power under Section 319 of Cr.P.C., is only to face the trial
along with other accused. This being a salutary provision in order to
meet the ends of justice, the same cannot be diluted by importing within
the scope of Section 319 of Cr.P.C., principles of natural justice which in
any case would be followed during the trial. Hence, he prayed for

dismissal of the present petition.

7. Heard the learned counsel appearing on either side and

perused the materials placed before this Court.

8. On perusal of the deposition given by the third respondent
before the trial, she alleged that on 23.12.2012 at about 9.45 p.m., the

petitioner along with the first accused had attempted to kidnap the
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deceased. It is also relevant to extract the portion of evidence of the third
respondent who has examined as P.W.2 as follows:-

‘st 2 Glusmi  Llatsoam et (pssv
G Guwi  afled.  @yaviLnaus Gl Lhsismear
Cluwi - e (61) aflwsvr. 2312201210 C&H&) 6rsor
1061 SNBAUTBN] 2_67am & coLnG
Caumsvs  CFaing. Qe  09.00 sty
sl &BaT  ALpmG BB  agalima.  @sy
0945 wonss alun& ubSS. gor  GLLT
UBBIDIL G0y 6I0F WG GBLGL 6.
YBHG 6101 0BT FRlRTIBOSITNIY 6101 LS%6T
Lay &M  BIIWCLTS 610, 6T6V.6] 6 EFLm] 1060
JIC23&Wnl  GIaiuaBL YL LIl
wpgar]  sTsiLaIBL Sl CLTRSUIY BT 65Tk
UGBS BIYSD]  GTBISCAT(H  Li(h &% GosmT(H Glosay
)/ s &Ly & 5/ s B Ms0
Saraflwinsaw, — S S Rl UBSHISAYL
STl L0 S  wommrai 2412201210 CH)
sremsy  07.00  wedlwarallsy  peaisrflsvlh  Hrassy
BlerovusSSING BIeYL, s Gy ke, &lsisr
w&ar  YBGWisar GlFoigy ool Flsisar 0BT
6TID.6T60.6T  10&B&T  0G/LD,  wpgat] WS LBAT
WSS  CENh ES5S. LIl 61 HaT CalemnadE
Ceoipalrsy. Yoty Qe 0945  wonl%G
A DS UBSS. ot GCVLLT QBBIWIL 657

6T 0B CHLGLAN. YBHE 60T 0S%ar
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FOIDNBVGTIIY 61607 0BaT LIGTY 6N Bltm GCLITS
6TIO.6T60.6T Yo &loml] (0BT JIGLDLE  GLWOAT
STOTLIQU(BLD — YOU(BEDLL  LIFROIL  (4pgan]  6TsoTLIsU (LD
SRCLUTNSUIY — HMswF  CIBTadih  UBSE  BIYSS
67151 B G AT (h LI(h & & G 615007 (b GlLosot gy Y/
&S S  QuESSH ST  SatarlusnsayLl,
Sl SN Qg UBSSHTSYL 6T T IS,
et 2512201216 GC&H) srsmev 07.00 warlsE
ClFsigy  ysIE  GBEIHSHAH  GI0r 0BT
o  ClFmimaliL s Yoty  @uay 9,10
woflur syt 6of  wHat AN — wralsians.
BT YpHS GBIy Guariew  aub G Bt
IYS&BI  USBLBHIV 2 aiemaliseT 0%V GVl
BT CBIHEIGAT  GCLUTRT  Ypbhd  CHLGLITLD
Iy GFNoiaInidse. 0HF Couilsy CLmeat s
CaHLLEDG  Quay 0900  wenllsG  Slaril]
AL SNE  CFalarnisar. — Wmihtd Qs FSH
UTBTESSI  6THEIGAT  GIS(BAND 2 AT  LIFEIH 06N
YIS S %GBl BIBUTBE ST CoLlHG
By 6Tsi  Gluwi]  Glunsigoys  Cblp 6B T
GLITGsTLO. W0 CovLH& OlFwiy — YHor
2 Rlewwwneari — wsf] SIS CHLLSMHS 667
10 &1 8ray 09.00 1065 BlonioL]
ClFsimall L 1% GC)& T 601 T T B 61 IBITIB] 60T
CHRIITIS S (h  CFaipGurs — @uay 0100
LODANUTAT ST BRIV BIUSY BSOS BN
LSBT Ol (h &5 Cl&F st Gmio. CLTOI &M
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&I 506VUN60 B S/ L& Gl (h ST
ClFrsisrnimear. BrEIGa algw aflgw  GHlgCarrid.
sranallsvsmsv. 26.12.201210 6&H) alpumnsmensy o,
0.30  welwarallsy 2als) 2 aien LIFEIB6T  6Tsv 6L LD
UBS — YRLIUBSY  SBLLIRTUT QL G
2 qiar  @UUASOGCa LITSHSID  @WBS  HILLLUSTS
CIFTaisTi%Ber, BIGEIGaT  GCIFNswiar 2.1 Gor &BlariiLf]
Gl soy LITT S GBI, 67607 10561 BNV
BTN SBYLD,  HI6O BaTWTHYLD, 0% BTl SHaLl
BILBESS. WG Bror  &rensv  05.00  wasbE
BRIV BIUSY  Blemsvwt  GIFIRY 6710, 6160, 6T
Yo EFWmT] (0BT JTCLLAGIONBLI.  YOUBEIL U
gemit”  upgerlys  Smss  SAJOOL  6TSLY LSBT
CBNhSHCHM.  YBbS LSBT  QUITEISBIS 65T (h
LA BB 6T(hSHBOMLGLIL  BEIGa  QUuisiGar
CLTOIFIL LD GBI (h SHGSLOMEY  CIFTcTsTTiSBar.  Lisisri
GrufisoGa  Curalgnmiy  Gaoipy  Hremev  019.30
won%H& BT — C&sMhSeHMn.  LpG ol
10 & aflsor FL VSN BN BUT BT 1055 & 5|61
BT 10(1% S &/ 6110602607 (S QP b &
ClF TSIV BB BT L0(%5 & 61 & B VAT
W0(BS SN S — CIFHCHIL. — YBI& 6T, 6T60. 6
%600 & L0 U L6, 20Tl &) 10637/ B6moValT
CloumisLgrsyl  wSww  19ImpsE 2 wo&E&ar
AUBL 6ol 0% JTG2SLONT GlLIwIsHT &
ClEreosvsm L @pgar]  Gluwesny 0L (hW  GIFTLEY

B0t Blenmu HI&F LIsooTLD 555G,
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BvswsvCluainred 2 @iewarys GBIy GIFUIS
allh Goud. 2 ot e Clsremnsy
ClFUIEIaf b Coust 6Ty AL ST ST YBIBI KBS
urefFmmL  GlFsigy — GiotemsT L (hUSTS
CFnsiCaret. YsHG CUTIFTT  Yauikear 15/
goi Gy  CIFTVSDIL  GLUT 6Ty GIFTA
algyerrigar. 2712201210 CHH!  SNBaur{Hi
LOTQULL.  BTOUGY  &6odt ST QN IILITATT YUV &S BID
BIEYLL 6T WSERLL  CFoiny  Giol  wssarlor
@wing 6710, 6T6V. 6T % 600 & Lo soor S st 105607
JIGCR28S WL,  (pIaiuys — SIJ@Ls 6167 LS
ClBN(hSHCHTD.  FTLE  Lhsiy  SlBaunlsi  qavLss
ouraiLefley &It YIS TS  CIFTOSBIDITI.
Y&Msog b Guravl  HLIF  GLTL G
STRIDIY  YH — TANEHG — GRTLUSUDD. 1600 (h 1D
BataNvs  BAUD BV  GIF@iY 6T LSar
2 ulGrmh OB (Hh DD L& 1) 67607 607
IBLAUIg 60 B T(hSD&ar  Toiny CHBL GL LD,
IS 6T10. 6T60). 6. % 600 & Lo ufsat 10& FIT o7
BIBCUBISLL  gaf,  wpgafliow S SE L (LD
CHmEF  (pld Sk sl GlFmOIAL LT,
waihtn  02.01.201310  CH&H)  BBUTIBE  LOTILL
BN B BARAILITN(BBEE — LS&ME,  GCLITEVL 60

Apsvit  yspyLihGarmi.”
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9. That apart, on perusal of Ex.P.6, revealed that the deceased
herself lodged complaint before the Sub Inspector of Police, Nannilam
Police Station, alleging that on 23.02.2012 at about 9.15 p.m., when she
was returning from employment to home, the petitioner and the first
accused came there in a white colour Bolero car and attempted to kidnap
the deceased and they also scolded her with filthy language. After raising

alarm, they escaped from the place of occurrence.

10.  On perusal of Ex.P.2 revealed that on 27.12.2012, the third
respondent lodged complaint before the Superintendent of Police,
Thiruvarur District and requested for fair and proper investigation and
made specific allegations as against the petitioner and A1. On perusal of
Ex.P.4 dated 02.01.2013, also clear that the third respondent made
specific allegations that the petitioner and other accused viz., Al are the
reason behind the entire crime and wanted to take appropriate action as

against them.

11. It is also seen from the petition filed by the third respondent
for transfer of investigation in Crl.0.P.N0.3792 of 2013, it was filed on
the ground that the first respondent failed to add the petitioner as an
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accused. However, this Court dismissed the said petition only on the
ground that the third respondent filed petition for transfer of
investigation on suspicious ground and without any specific allegations.
Even after completion of investigation, while the matter was pending for
committal, the third respondent sought for further investigation in
Crl.O.P.N0.30262 of 2014. Finally the third respondent filed petition to
take her statement as first of it, in which also she categorically averred
specific allegations as against the petitioner. It shows that the third
respondent repeatedly knocking the doors of this Court for fair and
proper investigation. Therefore, the trial Court rightly add the petitioner
as an accused and issued summons. This Court finds no infirmity or

illegality in the order passed by the trial Court.

12.  Accordingly, the Criminal Original Petition stands

dismissed. Consequently, connected miscellaneous petitions are closed.

06.11.2023
Internet: Yes
Index : Yes/No
Speaking/Non Speaking order
rts
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To

1. The Additional District & Sessions Judge
Fast Track Mahila Court,
Tiruvarur.

2. The Inspector of Police,
Nannillam Police Station,
Tiruvarur District.

3. The Public Prosecutor,
Madras High Court,
Chennai.
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G.K.ILANTHIRAIYAN. J

rts

Crl.O.P.N0.8899 0f 2021 and
Crl.M.P.No0s.5777 & 5779 of 2021
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