W.A. No. 1160 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 12.06.2023

CORAM

THE HON'BLE MR. JUSTICE S. VAIDYANATHAN
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THE HON'BLE MR. JUSTICE K. RAJASEKAR
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&
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JUDGMENT
(Delivered by S. Vaidyanathan,J.)
The present appeal has been preferred against the order of the learned
Single Judge dated 22.02.2023 dismissing W.P. No. 4767 of 2004 thereby
confirming the award of the Labour Court dated 11.09.2003 in 1.D. No. 592

of 1992.

2. The appellant Institute is a Research Oriented Institute and
during the course of research activities, casual labourers were engaged to do
manual work to assist the scientist and teachers in their research. The 1*
respondent was engaged by the appellant Institute like other casual
labourers and he was working as a daily rated coolie under the appellant
from 02.05.1986. According to the appellant, it was only a temporary
engagement and not a permanent employment. While so, alleging certain
misconduct, the 1% respondent was disengaged from service resulting in
raising of an industrial dispute, which was initially taken on file as I.D. No.
291/1992 before the Labour Court, Madurai and subsequently, transferred to

Tirunelveli and renumbered as I.D. No. 592 of 1992. The Labour Court,
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Tirunelveli, passed an award dated 16.01.1994 in favour of the workman by
ordering reinstatement with backwages and continuity of service, which was
challenged by the appellant Institute by way of W.P. No. 16809 of 1995
before this Court. The said writ petition was disposed of on 24.06.2003 by
remitting the matter back to the Labour Court for fresh consideration.
Thereafter, once again, the Labour Court passed an award dated 11.09.2003
allowing the claim of the workman ordering reinstatement without
backwages. Aggrieved by the same, the appellant filed W.P. No. 4787 of
2004, which came to be dismissed by the order under challenge confirming

the award passed by the Labour Court. Hence, the present writ appeal.

3. The main contention of the appellant was that the employee
was employed as a casual labourer and he was not given any permanent
employment and that he would not be entitled to any relief as prayed for by
him. Further, it was contended that there was no evidence to show that the
employee had completed 240 days of continuous service in a calendar year
to contend that there was violation of Section 25F of the Industrial Disputes

Act, 1947. He would further contend that the appellant Institute is not an
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industry in terms of Section 2(j) of the Industrial Disputes Act, 1947. Apart
from that, the employee had attained the age of superannuation and he was
64 years old on the date of the order passed by this Court in the year 2023
and that the question of putting him back into service does not arise. Since
the Labour Court had deprived the backwages, the employee would not be
entitled to any monetary relief on account of attaining the age of

superannuation.

4+ Heard the learned counsel for the appellant and perused the

materials on record.

5. The case of the employee before the Labour Court and the
learned Single Judge was that he joined the service of the appellant Institute
on 02.05.1986 on a salary of Rs.18/- per day and that he was continuously
working without any break. With effect from 07.08.1992, he was deprived
of employment and his request for reinstatement did not yield any result,
necessitating him to raise an industrial dispute, which ultimately resulted in

the Labour Court passing an award granting reinstatement without
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backwages based on the evidence that was tendered before the Labour Court
by the parties concerned. The employee also produced an appointment
order dated 29.04.1986, marked as Ex.W2, apart from a certificate with
regard to his employment and the termination letter dated 24.10.1991. The
Labour Court taking note of the evidence of the parties came to the
conclusion that the employee had been serving the appellant Institute from
the year 1986 and without any rhyme or reason and without an enquiry, the
employee had been disengaged from service. There is categorical evidence
by the employee that he had rendered 240 days of continuous service in a
period of 12 calendar months. As per Ex.W4, the employee had put in 255
days of service between 1989 and 1990. The Labour Court had taken note
of various exhibits produced by the appellant Management namely,
Exs. M3 to M142 and came to the conclusion that the employee had
rendered sufficient number of days of work to attract Section 25F of the
[.D.Act, 1947 and that the employer had failed to comply with the statutory
provisions. The finding of fact is that from May, 1986 till August, 1991, the
employee had rendered continuous service and that the employer failed to

produce all the vouchers, as could be seen from paragraph No. 7 of the
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CLIBLFT ] SoTelemLW (HMBG GFTIeR6 FIL Fl D60
1986 (pbH60  sIHIIT  Cousmev LMD HIaTNTT 616 M)
9P Hlb )5 60T (b GYTGNIT. BT 6YLD B M 6IFWIEL
OB TLHILT TS GUTTTEUTTLD FLOLIATLD
O BT(h HB(hBHHICHTLD  6THIMID  YBHMHBTET UG F FITIT I 60T
HlewL HH aNUTH BN HTHFEBGV OIFUISIOTCATTLY 6T6oT MILD.
LD M 65061 AT GlouaT o P FHl6v Qg B H|b )55 Tsv01
Gumuie L ) 6TGOT LD (11637 67T 6L LOM s30T LLD) S
2 wibHhosimd QBbHSIwein  wphewsw 10.11.94 CpHu
BHTHHH — THHl  OFUILH  Dwvi(hld  IFTT60 60015
2 SHIL L (Mol YPH B (HMIHSH  MFTT606001
OlFUILL L. CuTSHId 1eSTIT G SOIRBHI 4 FHB6V(H
9l eusmpnlsy  Causmev LMD HIOTONTT  6TOIMILD,  6T6V6VT
SUFFTH@FLD  HMTHHBD OlFUILNIVsmL  6Teoimid 99360
gmuLL. Gleusiion 6K FHBID  [BlsmmU Y 6U6BIE IS 6N
QPIBSH  Gurul eI LeT  eTeoimid  GlHT.FT. .4 §9-90
PpBH6V  WsIHTIT 250  BALFBaT  Geusmev LTI HIGTONTIT
GTOIMIL  FNFHMeT  6ToIMID OB FI. 9. 960  LODISHTIIT

© o6V oL (b BMusm (Lp&OT6OTIT 6L Q)
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UL BHHIMSGH 240  mBILHeaT  Ceusmev LTI HIaTONTT

6TGOIMTGY FIBHM60T 6TIMILD @ F HiF ©)FHM6vvI(h TGN "

Further, taking note of the fact that the employee was paid wages
from contingent fund, the Labour Court proceeded to order reinstatement
without backwages. Though there is an observation in the award in
paragraph No.6 that the appellant Institute is a Government Organisation, a
reading of the pleadings and the discussion of the Labour Court would make
it very clear that the appellant is a University and it comes within the
purview of the definition of' “industry”. Section 2(j) was sought to be
amended by the Legislature as early as in 1982 and as on date, the
amendment has not come into force. The Apex Court in the decision
rendered in JT 1987 (2) 101 (Miss A. Sundarambal V. Government of
Goa, Daman and Diu and Ors.) has held that University is an 'industry' and
teachers alone are not “workmen”, which would mean that other staff are
employees within the meaning of Section 2(s) of I.D. Act. Though the
appellant relied upon the judgment of this Court rendered in Physical
Research Laboratory V. K.G. Sharma reported in JT 1997 (4) SC 527 to

contend that the appellant is not an industry, we are not inclined to accept
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the said contention. One of us (SVNJ) in the judgment dated 10.01.2023 in
W.A. Nos. 116 to 122 of 2023 has categorically held that the larger Bench
judgment in Bangalore Water Supply & Sewerage Board V. R. Rajappa
and Others reported in 1978 AIR 548 is still good law and the amended
provision under Section 2(j) of [.D.Act, which has not come into force,
cannot be invoked by the appellant. Since the Labour Court has rendered a
finding of fact and the scope of this Court to issue a certiorari is very limited
in the light of the judgment of the Hon'ble Supreme Court rendered in Syed
Yakub Vs. K.S. Radhakrishnan (AIR 1964 SC 477) , we are not inclined to

interfere with the award.

6. Though it has been contended by the learned counsel for the
appellant that since the employee has been deprived of entire backwages,
there is no question of payment of backwages prior to the date of
superannuation from the date of award, the same cannot be accepted. What
the Labour Court has deprived is backwages prior to the date of the award
and on and from the date of reinstatement, the employee would be entitled

to wages. Since the award had been passed by the Labour Court on
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11.09.2003, the employee would be entitled to wages from that date till he
attained the age of superannuation at the age of 58 years or 60 years,
whichever is applicable in terms of standing orders and the Rules. The
employer has produced the evidence of the employee let in before the
Labour Court on 06.10.1993 in [.D. No. 291 of 1992 wherein the employee
has stated his age as 35 years and the same is reproduced hereunder:

LO6B)[ T T F6O0T(LD I T F5)60T  6UIT Fs(F (LD VLD

[. Fsdugssmi wreul'L 1)  HTHHIBSHlg [BEHTD QL (b

stswi. 19. Bl gHAISUIND SHlgull(hBSHw TrenWT [aismar

GHLOTIT FOLPHBLD U 35.......

7. The employer is expected to implement the award by paying
wages from the date of the award till the date of superannuation within a
period of four months from the date of receipt of the order. If he fails to do
so, it is open to the employee to approach the Labour Court either for
computation under Section 33(C)(2) of I.LD. Act or to invoke Section
33(C)(1)for the undisputed wages in the light of the Hon'ble Apex Court's
judgment reported in 1997 3 SCC 150 (Fabril Gasosa V. Labour

Commissioner) That apart, it is needless to mention that the employee is
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S. VAIDYANATHAN.J.

AND

K. RAJASEKAR.,J.

nv
entitled to make a complaint under Section 29 of I.D. Act against persons
falling under Section 32 of the [.D.Act, and the authorities are expected to
sanction prosecution taking into account the judgment of the Supreme Court

in Rajkumar Gupta V. Lt. Governor, Delhi reported in 1997 (1) LLJ 994.

8. In the result, the writ appeal stands dismissed. No costs.
Connected C.M.P. is closed.

(SVN.J) (K.R.S.J)
nv 12.06.2023

To

1. Fisheries College and Research Institute,
Tamil Nadu Veterinary and Animal
Science University,
Tuticorin — 628 008.
W.A. No. 1160 of 2023
2. The Presiding Officer,
Labour Court, Tirunelveli.
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