W.A. No. 1536 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 06.04.2023

CORAM

THE HON'BLE MR. JUSTICE S. VAIDYANATHAN

AND

THE HON'BLE MRS. JUSTICE R. KALAIMATHI

W.A. No. 1536 of 2022

&

C.M.P. No. 10163 of 2022

The Management,
Tamil Nadu State Transport
Corporation (Kumbakonam) Limited,
rep. by its General Manager,
Kumbakonam Region,
Kumbakonam. ..Appellant

Vs.
1. The Presiding Officer,
Labour Court, Cuddalore.
2. T. Ganesan ..Respondents
Prayer: Writ Appeal as against the order dated 04.01.2022 passed in

W.P. No. 38356 of 2015.
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For Appellant " Mr.M. Aswin
For 1% respondent :: Labour Court
For 2™ respondent:: Mr.Ajoy Khose
JUDGMENT
S. VAIDYANATHAN.J.

AND

R. KALAIMATHI.J.

The present writ appeal has been filed by the State Transport
Corporation, Kumbakonam, questioning the order dated 04.01.2022 passed
by the learned Single Judge in W.P. No. 38356 of 2015 by which the award
dated 19.08.2014 passed by the Labour Court in [.D. No. 113 of 2004 has

been confirmed.

2. The undisputed facts are that the 2™ respondent/employee, who
joined the service of the appellant Corporation as a Clerk was dismissed
from service on 12.04.2002. An industrial dispute between the Union and
the appellant Management was pending and without seeking approval of
their action by filing a petition under Section 33(2)(b) of the Industrial
Disputes Act, 1947 ("I.D. Act" in short), which is a mandatory requirement,
the employer/Management allowed the dismissal order to stand. The
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employee raised an industrial dispute before the Labour Court, Cuddalore
and the Labour Court, after considering the rival contentions, set aside the
order of dismissal and directed the Management to reinstate the employee in
service with continuity of service and backwages. The writ petition filed by
the Management challenging the said award was also dismissed for non-
compliance of mandatory requirement as contemplated under Section

33(2)(b) of I.D.Act, 1947 confirming the award passed by the Labour Court.

3. Heard both sides.

4. From paragraph No.8 of the award, it is seen that prior to the
date of dismissal of the employee, i.e, 12.04.2002, an industrial dispute
between the workers of the Tamil Nadu State Transport Corporation and the
Management was pending before the Commissioner of Labour Welfare and

the relevant portion reads thus:

8  weysrrr usf]l gésw  Cedmnn’r. GsHl
12.04.2002 2G&W. Csren.2y.17e Gsmflorert posSeop
<2, T LT (ale W 2T Curésars &PE
Qsrfloreriser glpe 2002 & Come HlmSs55Se
FHULOCUTUST S Qsflelsss5ra, 30.03.2002 2/ gy

Qeeremersy  swrs Cués anmisaes pooL CQuUiDSTS
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SO 1o H&Hprsr. 2SS CISTLFFS 14052002 2T gd
Cués emidms pL&s Loousrs O wBEdprir.
Csr.en.oy. 1890 plremsw Ceugy @ Gsmbaraflow e
B&&sH Ceiuspsns oyememuflty 2es] Cs(Herersy.
Bler1  saigyenw GpsES — elerpamenreilssy  SLpS 5
SIDVG 6 DM HENTE FHUGL Ul BESEEESES
Qsrflwnerr el @UySH CuUbmIBUSTERL,
e wareflmoulsds @b sSrer plgymenis QBLUSTED
srewr oy oy euBusSTEew, 2 emarufl 2FS
Qsrfly sSsrrgy a5 CsShiss sSrésed Gt
TR gy @TUED Léensy Tl md, &5 uSCans&er
SEsfl1p o erersrsayd SHAIIN 1o GESprr. Cuwans e
20055 (ke (L) Qsm b SEFTaY <2, ORI
weareflmaoulsy LS eBusSTSed, @IS SwwsSSla
Lsewf] B&ESH Qe n s Qsriflvraflses ssrear
2 sSlre smaruyh  @USHEETS ey  eweusComid
apd SOOI o BESpri. 255 Csrflp sarTgy
SBWLHSUIL L. D TEEST —SESAd o ararsrEeywb,
e GO . BELprh. 2S5 Qsmfly  s&rTmy
waysrrflar Usefl SHLHESOLLL SOV THIOTY BIreTSLd
25 Csmblh serry  svwssiLL  CerULSener
QpsSvaipsSler sréssr  CewsSlBSsvms. <21 gy
sSr&E8s»  CleunsSNG5Cs 2ps5 Csmbld  SErmay
waysrrr Gureaip Gsmfloreriseflar venf] SwHSL L
ey Srew (e GeinCaamryulBsslps) oSrveysrri

MEUSD oaTear D UMEEDET —STESD Qevnelene
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TATLISTED, rioenm IO GHLD Glewny
Covemro B &Hps.  Cuoand wveyYsTrr Sr&S  Cews
2 uemriisaflar o eareny Sarenwenw Hlem1 Sarayenw
er_fussle Sl wosselome. 30032002 2Tgy
Cués erisens pLESTE amarui SO L BUUMHS
erSliweysrrr  Sroy  srld]  wmysseldam. 2155
Qsnfly ssrrmy waysrrr GCurearp Gsrbflerearisafler Uewnf]
SO FSOIIL L DV T, ST ErldusSle
et  Gerdvaldmey. 2ps QY aawmsesr GHlSS THS
EBSSD e Clsflelssalomey. bS5 2 uaTESmar
woy&se)d  Ldene. awCes weysSTri Uswfl B&&HLD
Gl o CsH56 eparGu XYSTTT Curerp
Qsrifloreriser owwHsn L Csrbld sSErTEY @aTgy
2 memrwir  parurs  pleymanils  QBHS TAHUINS
LEYSTTT BRoUs Sefl mir eT e gy Srer Pl
QensCeasenity NG S S Sy.. "

The above observation made by the Labour Court is also borne out by
the proceedings of the Commissioner of Labour, Chennai dated 07.05.2002,
which reads as follows:

"E1/18591/2002 mmer 7.5.2002

owm,

Qummer: GCsmflbssrrm &Lt ib 1947 —
Preursndy — @=ws Cursearssis  sws

emAwirgser  gUred 200260 CameBlmsstd
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erest M =2 1Pl ST&ESHD (OLIIEY. -

Cuesamidons&ar,
uritenes ©  erelr (peiTemir 30.3.2002 i M

B Qupp Cuesartsonsser.

sbpmy 2rs Curssarssis  swesmsafler

Qs miflererir Heir FTUT® 200260
Camaflms s s S FR LI Cureusrs

2fleuysar srEssd OCowusmss Csmibs
30.3.2002 eirm Coareneruiles erelr  peienin

swrsl) Cuesamismssear Her Quppen.”

5. It 1s also to be noted that there is no need for an employee to
raise an industrial dispute questioning the dismissal order when an
application under Section 33(2)(b) of [D.Act, 1947 is rejected or
withdrawn by the employer and the employee is deemed to be in service in
the light of the judgment of the Hon'ble Apex Court in Jaipur Zila
Sahakari Bhoomi Vikas Bank Ltd Vs. Ram Gopal Sharma and Others
((2002) 2 SCC 244), particularly, paragraph No. 14, which is extracted
below,.

"14. Where an application is made under Section 33(2)(b) proviso,

the authority before which the proceeding is pending for approval of

the action taken by the employer has to examine whether the order of
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dismissal or discharge is bona fide; whether it was by way of
victimization or unfair labour practice; whether the conditions
contained the proviso were complied with or not etc. If the authroity
refuses togrant approval obviously it follows that the employee
continues to be in service as if the order of discharge or dismissal
never had been passed. The order of dismissal or discharge passed
invoking Section 33(2)(b) dismissing or discharging an employee
brings an end of relationship of the employer and employee from the
date of his dismissal or discharge but that order remains incomplete
and remains inchoate as it is subject to approval of the authority
under the said provision. In other words, this relationship comes to
an end de jure only when the authority grants approval. If approval
is not given, nothing more is required to be done by the employee, as
it will have to be deemed that the order of discharge or dismissal
had never been passed. Consequence of it is that the employee is
deemed to have continued in service entitling him to all the benefits
available. This being the position there is no need of a separate or
specific order for his reinstatement. But on the other hand, if
approval is given by the authority and if the employee is aggrieved
by such an approval, he is entitled to make a complaint under
Section 33-A challenging the order granting approval on any of the
grounds available to him. Section 33-A is available only to an
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employee and is intended to save his time and trouble inasmuch as
he can straightaway make a complaint before the very authority
where the industrial dispute is already pending between the parties
challenging the order of approval instead of making efforts to raise
an industrial dispute, get a reference and thereafter adjudication. In
this view, it is not correct to say that even though where the order of
discharge or dismissal is inoperative for contravention of the
mandatory conditions contained in the proviso or where the
approval is refused, a workman should still make a complaint under
Section 33-A and that the order of dismissal or discharge becomes
invalid or void only when it is set aside under Section 33-A and that
till such time he should suffer misery of unemployment inspite of the
Statutory protection given to him by the proviso to Section 33(2)(b).
1t is not correct to say that where the order of discharge or dismissal
becomes inoperative because of contravention of proviso to Section
33(2)(b), Section 33-A would be meaningless and futile. The said
section has a definite purpose to serve, as already stated above,

enabling an employee to make a complaint, if aggrieved by the order

of the approval granted.

Likewise, if no approval application is filed, the employer cannot be

8\16



W.A. No. 1536 of 2022

given a premium to allow the order of dismissal to stand when he has acted
contrary to the provisions of [.D. Act. In the present case, the employee,
instead of filing an application claiming wages under Section 33(C)(2) of
[.D. Act and also for recovery of the undisputed amount by filing an
application under Section 33(C)(1) of 1.D.Act, 1947 in the light of the
judgment of the Hon'ble Apex Court in M/s. Fabril Gasosa V. Labour
Commissioner & Others reported in 1997 3 SCC 150, raised an industrial
dispute which was taken up by the Labour Court in 1.D. No. 113 of 2004
and an award was passed on 19.08.2014 directing the employee to be
reinstated in service with backwages and continuity of service. The learned
Single Judge has rightly confirmed the award of the Labour Court as pre-
approval, which 1s a mandatory requirement has not been complied with by

the Management.

6. According to the learned counsel for the workman, Strike
Notice under Form O is contemplated under Rule 59(1) of the Tamil Nadu
Industrial Disputes Act, 1958 and that, a Strike Notice dated 18.03.2002
was issued as could be seen in the typed set of papers filed by the 2™
Respondent. This document was objected by the learned counsel for the

Management on the ground that it was not signed and it was not marked
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before the Labour Court.

7. We are entirely in agreement with the contention of the learned
counsel for the Management that an unsigned document cannot be taken
into account. However, from the Award, it is very clear that based on the
Strike Notice, the intention of the workmen to go on strike from April 2002,
was referred to by the Conciliation Officer in the proceedings dated
07.05.2002, that the conciliation took place on 30.03.2002. Once the Strike
Notice under Section 22 of the Industrial Disputes Act, 1947 is received by
the Conciliation Officer in terms of Section 20 of the Industrial Disputes

Act, conciliation is deemed to have commenced.

8. For the sake of convenience, Section 2(n), First Schedule of
Section 2(n), Section 20 and 22 of the Industrial Disputes Act, 1947 and
Rule 22 and Rule 23 of the Tamil Nadu Industrial Disputes Rules, 1958, are
extracted below:

Section 2(n), First Schedule of Section 2(n),
Section 20 and 22 of the Industrial Disputes Act, 1947:

2(n) "public utility service" means-

(i) any railway service for any transport service for the
carriage of passengers or goods by air]; [(ia) any service in, or in
connection with the working of, any major port or dock.]

(i1) any section of an industrial establishment, on the
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working of which the safety of the establishment, or the workmen
employed therein depends;

(ii1) any postal, telegraph or telephone service;

(iv) any industry which supplies power, light or water to
the public;

(v) any system of public conservancy or sanitation;

(vi) any industry specified in the '[First Schedule] which
the appropriate Government may, if satisfied that public
emergency or public interest so requires, by notification in the
official Gazette, declare to be a public utility service for the
purposes of this Act, for such period as may be specified in the
notification:

Provided that the period so specified shall not, in the first
instance, exceed six months but may, by a like notification, be
extended from time to time, by any period not exceeding six
months, at any one time if in the opinion of the appropriate
Government public emergency or public interest requires such
extension;

First Schedule of Section 2(n) :

Industries which may be declared to be Public Utility
Services under sub-clause (vi) of Clause (n) of Section 2:

1. Transport (other than railways) for the carriage of
passengers or goods (by land or water)

20. Commencement and conclusion of proceedings:

A conciliation proceeding shall be deemed to have
commenced on the date on which a notice of strike or lock-out
under Section 22 is received by the Conciliation Officer or on
the date of the order referring the dispute to a Board, as the
case may be.

(2) A conciliation proceeding shall be deemed to
have concluded -

(a) where a settlement is arrived at, when a
memorandum of the settlement is signed by the parties to the
dispute;

(b)  where no settlement is arrived at, when the
report of the Conciliation Officer is received by the
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appropriate Government or when the report of the Board is
published under Section 17, as the case may be; or

(©) when a reference is made to a Court, [Labour
Court, Tribunal or National Tribunal] under Section 10 during
the pendency of conciliation proceedings.

3) Proceedings [before an arbitrator under section
10-A or before a Labour Court, Tribunal or National Tribunal]
shall be deemed to have commenced on the date of the
[reference of the dispute for arbitration or adjudication, as the
case may be] and such proceedings shall be deemed to have
concluded [on the date on which the award becomes
enforceable under section 17-A].

22. Prohibition of strikes and lock-outs :

(1) No person employed in a public utility service shall
go on strike in breach of contract-

(a) without giving to the employer notice of strike, as
hereinafter provided, within six weeks before striking; or

(b) within fourteen days of giving such notice; or

(c) before the expiry of the date of strike specified in
any such notice as aforesaid; or

(d) during the pendency of any conciliation
proceedings before a Conciliation Officer food of and seven
days after the conclusion of dr such proceedings.

(2) No employer carrying on any public utility service
shall lock-out any of his workmen (a) without giving them
notice of lock-out as hereinafter provided, within six weeks

before locking out; or
(b) within fourteen days of giving such notice; or

(c) before the expiry of the date of lock-out specified in
any such notice as aforesaid;

or

(d) during the pendency of any conciliation
proceedings before a conciliation officer

and seven days after the conclusion of such proceedings.

(3) The notice of lock-out or strike under this section
shall not be necessary where there is already in existence a
strike or, as the case may be, lock-out in the public utility
service, but the employer shall send intimation of such lock-
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out or strike on the day on which it is declared, to such
authority as may be specified by the appropriate Government
either generally or for a particular area or for a particular class
of public utility services.

(4) The notice of strike referred to in sub-sec- tion (1)
shall be given by such number of persons to such person or
persons and in such manner as may be prescribed.

(5) The notice of lock-out referred to in sub- section
(2) shall be given in such manner as may be prescribed.

(6) If on any day an employer receives from any person
employed by him any such notices as are refer- red to in sub-
section (1) or gives to any person emplo- yed by him any such
notices as are referred to in sub- section (2), he shall within
five days thereof report to the appropriate Government or to
such authority as that Government may prescribe, the number
of such notices received or given on that day.

Rule 22 and Rule 23 of the Tamil Nadu Industrial
Disputes Rules, 1958 :

22.  Conciliation proceedings in public utility
service: The Conciliation Officer, on receipt of notice of
strike or lock-out given under Rule 59 shall forthwith
arrange to interview both the employer and the workmen
concerned with the dispute at such places and at such times
as he may deem fit and shall endeavour to bring about a
settlement of the dispute in question.

23. Conciliation proceedings in non-public utility
service:

(1) Where the Conciliation Officer receives any
information about an existing or apprehended
industrial dispute which does not relate to a public
utility service and he considers it necessary to
intervene in the dispute, he shall given formal
initmation to the parties concerned declaring his
intention to commence conciliation proceedings
with effect from such date as may be specified
therein.

(2) The Conciliation Officer may hold a meeting of the
representatives of both the parties jointly or of each
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party separately.

(3) The Conciliation Officer shall conduct the
proceedings expeditiously and in such manner as he
may deem fit.

0. As the Transport Corporation is a public utility service in terms
of Section 2(n) of the Act and the relevant portion of the First Schedule
refers to the Transport Corporation carrying passengers, it is clear that the
employer is bound to comply with the mandatory provisions of Section
33(2)(b) of the Industrial Disputes Act, 1947, as the employee was
dismissed from service on 12.04.2022 during the pendency of the
conciliation proceedings. The Conciliation Officer's communication dated
07.05.2002 which is referred to supra would make it clear that conciliation

was pending on the date of dismissal of the employee.

10. We find that there is no infirmity in the order of the learned
Single Judge confirming the award of the Labour Court. Hence, the writ
appeal stands dismissed. The award will be in force till such time it is
replaced by another award or settlement, more so, in the light of the
judgment of the Hon'ble Apex Court in Life Insurance Corporation of
India V. D.J. Bahadur reported in (1981) 1 LLJ Page.1. We make it very
clear that the award of the Labour Court as confirmed by the learned Single

Judge has to be implemented within a period of four months from the date
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of receipt of a copy of this order as the employee has already retired. In the
event of Management's failure to implement the award within the time limit
stipulated by this Court, it is open to the employee to make a complaint
under Section 29 of 1.D. Act to prosecute the officials under Section 32 of
[.D. Act,1947 and the Government is expected to sanction prosecution. No
costs. Connected C.M.P. is closed.

(SVN.J) (RKM.J)
nv 06.04.2023

To

The Management,

Tamil Nadu State Transport
Corporation (Kumbakonam) Limited,

rep. by its General Manager,

Kumbakonam Region,

Kumbakonam.

S. VAIDYANATHAN.J.

AND

R. KALAIMATHI.J.
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nv

W.A. No. 1536 of 2022

06.04.2023
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