
W.A. No. 1536 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 06.04.2023

CORAM

THE HON'BLE MR. JUSTICE S. VAIDYANATHAN

AND

THE HON'BLE MRS. JUSTICE R. KALAIMATHI

W.A. No. 1536 of 2022

&

C.M.P. No. 10163 of 2022

The Management,
Tamil Nadu State Transport
  Corporation (Kumbakonam) Limited,
rep. by its General Manager,
Kumbakonam Region,
Kumbakonam. ..Appellant

Vs.

1. The Presiding Officer,
Labour Court, Cuddalore.

2. T. Ganesan ..Respondents

Prayer: Writ  Appeal as against  the order dated 04.01.2022 passed in 

W.P. No. 38356 of 2015.
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For Appellant :: Mr.M. Aswin

For 1st respondent :: Labour Court
For 2nd respondent:: Mr.Ajoy Khose 

J U D G M E N T

S. VAIDYANATHAN,J.

AND

R. KALAIMATHI,J.

The  present  writ  appeal  has  been  filed  by  the  State  Transport 

Corporation, Kumbakonam, questioning the order dated 04.01.2022 passed 

by the learned Single Judge in W.P. No. 38356 of 2015 by which the award 

dated 19.08.2014 passed by the Labour Court in I.D. No. 113 of 2004 has 

been confirmed.  

2. The undisputed facts are that the 2nd respondent/employee, who 

joined the service of the appellant Corporation as a Clerk was dismissed 

from service on 12.04.2002.  An industrial dispute between the Union and 

the appellant  Management was pending and without  seeking approval  of 

their  action  by filing  a  petition  under  Section  33(2)(b)  of  the  Industrial 

Disputes Act, 1947 ("I.D. Act" in short), which is a mandatory requirement, 

the  employer/Management  allowed  the  dismissal  order  to  stand.  The 
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employee raised an industrial dispute before the Labour Court, Cuddalore 

and the Labour Court, after considering the rival contentions, set aside the 

order of dismissal and directed the Management to reinstate the employee in 

service with continuity of service and backwages.  The writ petition filed by 

the Management challenging the said award was also dismissed for non-

compliance  of  mandatory  requirement  as  contemplated  under  Section 

33(2)(b) of I.D.Act, 1947 confirming the award passed by the Labour Court.

3. Heard both sides.

4.  From paragraph No.8 of the award, it is seen that prior to the 

date  of  dismissal  of  the  employee,  i.e,  12.04.2002,  an  industrial  dispute 

between the workers of the Tamil Nadu State Transport Corporation and the 

Management was pending before the Commissioner of Labour Welfare  and 

the relevant portion reads thus:

@8/ kDjhuh;  gzp  ePf;fk;  bra;ag;gl;l  njjp 

12/04/2002 MFk;/  bjh/rh/M/17y; bjhHpyhsh; eyj;Jiw 

Mizah;  Kd;ghf  muR  nghf;Ftuj;J  fHf 

bjhHpyhsh;fs;  Vg;uy;  2002  y;  ntiy  epWj;jj;jpy; 

<Lglg;nghtjhf  bjhptpj;jjhy;.  30/03/2002  md;W 

brd;idapy;  rkur  ngr;R  thh;j;ij  eilbgw;wjhf 
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Fwpg;gpl;oUf;fpwhh;/  mijj; bjhlh;e;J 14/05/2002 md;Wk; 

ngr;R  thh;j;ij  elf;f  ,Ug;gjhf  Fwpg;gpl;oUf;fpwhh;/ 

bjh/rh/M/18y; eph;thfk; ntW xU bjhHpyhspia gzp 

ePf;fk; bra;tjw;fhf Mizahplk; mDkjp nfl;Ls;sJ/ 

ep/rh/1  jd;Dila  Fwf;F  tprhuizapy;  fle;j  5 

my;yJ  6  Mz;Lfshf  Vw;gLk;  gzp  ePf;f';fSf;F 

bjhHpyhsh;  Mizahplk;  xg;g[jy;  bgw;WtUtjhft[k;. 

mth; Kd;dpiyapy; xU jhth epYitapy; ,Ug;gjhy; 

jhd; mg;go mDg;gp tUtjhft[k;. Mizahplk; me;j 

bjhHpw;  jfuhW  ve;j  njjpapy;  jhf;fy;  bra;ag;gl;lJ 

vd;W "hgfk; ,y;iy vd;Wk;. mJ Fwpj;j gjpntLfs; 

j';fsplk; cs;sjhft[k; Fwpg;gpl;oUf;fpwhh;/ nkYk; mth; 

2005f;F  Kd;g[k;  bjhHpw;  jfuhW  Mizah; 

Kd;dpiyapy;  ,Ue;J  tUtjhft[k;.  me;j  rkaj;jpy; 

gzp  ePf;fk;  bra;ag;gl;l  bjhHpyhspfSf;fhd 

cj;jput[fisa[k;  xg;g[jYf;fhf  mDg;gp  itj;njhk; 

vd;Wk;  Fwpg;gp;;l;oUf;fpwhh;/   me;j  bjhHp;;w;  jfuhW 

rk;ke;jg;gl;l  Mtz';fs;  j';fsplk;  cs;sjhft[k;. 

mth;  Fwpg;gp;;l;oUf;fpwhh;/  me;j  bjhHpw;  jfuhW 

kDjhuhpd;  gzp  rk;ke;jg;gl;ljy;y  vd;why;  eph;thfk; 

me;j  bjhHpw;  jfuhW  rk;ke;jg;gl;l  nfhg;g[fis 

,e;ePjpkd;wj;jpy;  jhf;fy;  bra;jpUf;fyhk;/   mt;thW 

jhf;fy;  bra;ahjjpypUe;nj  me;j  bjhHpw;  jfuhW 

kDjhuh; nghd;w bjhHpyhsh;fspd; gzp rk;ke;jg;gl;lJ 

vd;W jhd; Kot[ bra;antz;oapUf;fpwJ/ vjph;kDjhuh; 

iftrk;  cs;s  Mtz';fis  jhf;fy;  bra;atpy;iy 
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vd;gjhy;.  Vjph;kiw  mDkhdk;  bra;a 

ntz;oapUf;fpwJ/  nkYk;  kDjhuh;  jhf;fy;  bra;j 

Mtz';fspd;  cz;ik  jd;ikia  ep/rh/1  jd;Dila 

rhl;rpaj;jpy; Fwpg;gpl;L kWf;ftpy;iy/  30/03/2002 md;W 

ngr;R thh;j;ij ele;jhf Mizah;  Fwpg;gpl;oUg;gij 

vjph;kDjhuh;  jug;g[  rhl;rp  kWf;ftpy;iy/   me;j 

bjhHpw; jfuhW kDjhuh; nghd;w bjhHpyhsh;fspd; gzp 

rk;ke;jg;gl;lJ my;y vd;Wk;. jd;Dila rhl;rpaj;jpy; 

mth; brhy;ytpy;iy/ me;j Mtz';fs; Fwpj;J ve;j 

fUj;Jk; mth; bjhptpf;ftpy;iy/  me;j Mtz';fis 

kWf;ft[k;  ,y;iy/   vdnt  kDjhuh;  gzp  ePf;fk; 

bra;ag;gl;l  njjpf;F  Kd;ng  kDjhuh;  nghd;w 

bjhHpyhsh;fs;  rk;ke;jg;gl;l  bjhHpw;  jfuhW  xd;W 

Mizah;  Kd;ghf  epYitapy;  ,Ue;jJ  vd;gij 

kDjhuh;  epU:gpj;Jtpl;lhh;  vd;W  jhd;  Kot[ 

bra;antz;oapUf;fpwJ///@

The above observation made by the Labour Court is also borne out by 

the proceedings of the Commissioner of Labour, Chennai dated 07.05.2002, 

which reads as follows:

"E1/18591/2002   ehs; 7/5/2002  

Iah.

bghUs;:; bjhHpw;jfuhW rl;lk; 1947 – 

eph;thfk;   muR  nghf;Ftuj;Jf;  fHf–  

CHpah;fs;  Vg;uy;  2002y;  ntiyepWj;jk; 
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vd;W  mwptpg;g[  jhf;fy;  bra;jJ  – 

ngr;Rthh;j;ijfs;.

ghh;it: vd; Kd;dh; 30/3/2002 md;W 

eilbgw;w ngr;Rthh;j;ijfs;/

-----

jkpH;ehL  muR  nghf;Ftuj;Jf;  fHf';fspd; 

bjhHpyhsh;fs;  Vg;uy;  2002y; 

ntiyepWj;jj;jpy;  <Lglg;  nghtjhf 

mwptpg;g[fs;  jhf;fy;  bra;jijj;  bjhlh;e;J 

30/3/2002  md;W  brd;idapy;  vd;  Kd;dh; 

rkurg; ngr;Rthh;j;ijfs; eilbgw;wd/@

5. It is also to be noted that there is no need for an employee to 

raise  an  industrial  dispute  questioning  the  dismissal  order  when  an 

application  under  Section  33(2)(b)  of  I.D.Act,  1947  is  rejected  or 

withdrawn by the employer and the employee is deemed to be in service in 

the  light  of  the  judgment  of  the  Hon'ble  Apex  Court  in   Jaipur  Zila  

Sahakari  Bhoomi  Vikas Bank Ltd Vs. Ram Gopal Sharma and Others  

((2002)  2  SCC 244),  particularly,  paragraph  No.  14,  which  is  extracted 

below,. 

"14. Where an application is made under Section 33(2)(b) proviso,  

the authority before which the proceeding is pending for approval of  

the action taken by the employer has to examine whether the order of  
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dismissal  or  discharge  is  bona  fide;  whether  it  was  by  way  of  

victimization  or  unfair  labour  practice;  whether  the  conditions  

contained the proviso were complied with or not etc.  If the authroity  

refuses  togrant  approval  obviously  it  follows  that  the  employee  

continues to be in service as if the order of discharge or dismissal  

never had been passed.  The order of dismissal or discharge passed 

invoking  Section  33(2)(b)  dismissing  or  discharging  an  employee 

brings an end of relationship of the employer and employee from the  

date of his dismissal or discharge but that order remains incomplete  

and remains inchoate as it  is subject to approval of the authority  

under the said provision.  In other words, this relationship comes to  

an end de jure only when the authority grants approval.  If approval  

is not given, nothing more is required to be done by the employee, as  

it will have to be deemed that the order of discharge or dismissal  

had never been passed.  Consequence of it is that the employee is  

deemed to have continued in service entitling him to all the benefits  

available.  This being the position there is no need of a separate or  

specific  order  for  his  reinstatement.   But  on  the  other  hand,  if  

approval is given by the authority and if the employee is aggrieved  

by  such  an  approval,  he  is  entitled  to  make  a  complaint  under  

Section 33-A challenging the order granting approval on any of the 

grounds  available  to  him.   Section  33-A  is  available  only  to  an  
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employee and is intended to save his time and trouble inasmuch as  

he  can  straightaway  make  a  complaint  before  the  very  authority  

where the industrial dispute is already pending between the parties  

challenging the order of approval instead of making efforts to raise  

an industrial dispute, get a reference and thereafter adjudication.  In  

this view, it is not correct to say that even though where the order of  

discharge  or  dismissal  is  inoperative  for  contravention  of  the  

mandatory  conditions  contained  in  the  proviso  or  where  the  

approval is refused, a workman should still make a complaint under  

Section 33-A and that the order of dismissal or discharge becomes 

invalid or void only when it is set aside under Section 33-A and that  

till such time he should suffer misery of unemployment inspite of the  

statutory protection given to him by the proviso to Section 33(2)(b).  

It is not correct to say that where the order of discharge or dismissal  

becomes inoperative because of contravention of proviso to Section  

33(2)(b),  Section 33-A would be meaningless and futile.  The said  

section  has  a  definite  purpose to  serve,  as  already  stated  above,  

enabling an employee to make a complaint, if aggrieved by the order  

of the approval granted.   

Likewise, if no approval application is filed, the employer cannot be 
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given a premium to allow the order of dismissal to stand when he has acted 

contrary to the provisions of I.D. Act. In the present case, the employee, 

instead of filing an application claiming wages under Section 33(C)(2) of 

I.D.  Act  and  also  for  recovery  of  the  undisputed  amount  by  filing  an 

application  under  Section  33(C)(1)  of  I.D.Act,  1947  in  the  light  of  the 

judgment  of  the  Hon'ble  Apex Court  in  M/s.  Fabril  Gasosa  V. Labour  

Commissioner & Others reported in 1997 3 SCC 150, raised an industrial 

dispute which was taken up by the Labour Court in I.D. No. 113 of 2004 

and  an  award  was  passed  on  19.08.2014  directing  the  employee  to  be 

reinstated in service with backwages and continuity of service. The learned 

Single Judge has rightly confirmed the award of the Labour Court as pre-

approval, which is a mandatory requirement has not been complied with by 

the Management.

6. According  to  the  learned  counsel  for  the  workman,  Strike 

Notice under Form O is contemplated under Rule 59(1) of the Tamil Nadu 

Industrial  Disputes Act,  1958 and that,  a Strike Notice dated 18.03.2002 

was  issued  as  could  be  seen  in  the  typed  set  of  papers  filed  by the  2nd 

Respondent.   This document was objected by the learned counsel for the 

Management on the ground that it was not signed and it was not marked 
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before the Labour Court.   

7. We are entirely in agreement with the contention of the learned 

counsel  for the Management that  an unsigned document cannot  be taken 

into account.  However, from the Award, it is very clear that based on the 

Strike Notice, the intention of the workmen to go on strike from April 2002, 

was  referred  to  by  the  Conciliation  Officer  in  the  proceedings  dated 

07.05.2002, that the conciliation took place on 30.03.2002.  Once the Strike 

Notice under Section 22 of the Industrial Disputes Act, 1947 is received by 

the Conciliation Officer in terms of Section 20 of the Industrial  Disputes 

Act, conciliation is deemed to have commenced.   

8. For the sake  of  convenience,  Section  2(n),  First  Schedule  of 

Section 2(n), Section 20 and 22 of the Industrial  Disputes Act, 1947 and 

Rule 22 and Rule 23 of the Tamil Nadu Industrial Disputes Rules, 1958, are 

extracted below:

Section 2(n), First Schedule of Section 2(n), 
Section 20 and 22 of the Industrial  Disputes Act, 1947:

 2(n) "public utility service" means- 
(i)  any railway service  for  any transport  service  for  the 

carriage of passengers or goods by air]; [(ia) any service in, or in 
connection with the working of, any major port or dock.]

(ii)  any  section  of  an  industrial  establishment,  on  the 
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working of which the safety of the establishment, or the workmen 
employed therein depends;

(iii) any postal, telegraph or telephone service;

(iv) any industry which supplies power, light or water to 
the public; 

(v) any system of public conservancy or sanitation;

(vi) any industry specified in the '[First Schedule] which 
the  appropriate  Government  may,  if  satisfied  that  public 
emergency or  public  interest  so requires,  by notification in  the 
official  Gazette,  declare  to  be  a  public  utility  service  for  the 
purposes of this Act, for such period as may be specified in the 
notification:

Provided that the period so specified shall not, in the first 
instance, exceed six  months but may, by a like notification,  be 
extended  from time  to  time,  by any period  not  exceeding  six 
months,  at  any  one  time  if  in  the  opinion  of  the  appropriate 
Government  public  emergency or  public  interest  requires  such 
extension;

First Schedule of Section 2(n) :

Industries which may be declared to be Public Utility 
Services under sub-clause (vi) of Clause (n) of Section 2:

1. Transport  (other than railways) for the carriage of 
passengers or goods (by land or water)

20. Commencement and conclusion of proceedings:
A  conciliation  proceeding  shall  be  deemed  to  have 

commenced on the date on which a notice of strike or lock-out 
under Section 22 is received by the Conciliation Officer or on 
the date of the order referring the dispute to a Board, as the 
case may be.

(2) A conciliation  proceeding shall  be deemed to 
have concluded -

(a) where  a  settlement  is  arrived  at,  when  a 
memorandum of the settlement is signed by the parties to the 
dispute;

(b) where  no  settlement  is  arrived  at,  when  the 
report  of  the  Conciliation  Officer  is  received  by  the 
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appropriate Government or when the report  of the Board is 
published under Section 17, as the case may be; or 

(c) when a reference is made to a Court, [Labour 
Court, Tribunal or National Tribunal] under Section 10 during 
the pendency of conciliation proceedings.

(3) Proceedings [before an arbitrator under section 
10-A or before a Labour Court, Tribunal or National Tribunal] 
shall  be  deemed  to  have  commenced  on  the  date  of  the 
[reference of the dispute for arbitration or adjudication, as the 
case may be] and such proceedings shall be deemed to have 
concluded  [on  the  date  on  which  the  award  becomes 
enforceable under section 17-A].

22. Prohibition of strikes and lock-outs :
(1) No person employed in a public utility service shall 

go on strike in breach of contract-

(a) without giving to the employer notice of strike, as 
hereinafter provided, within six weeks before striking; or 

(b) within fourteen days of giving such notice; or

(c) before the expiry of the date of strike specified in 
any such notice as aforesaid; or

 (d)  during  the  pendency  of  any  conciliation 
proceedings before a Conciliation Officer food of and seven 
days after the conclusion of dr such proceedings.

(2) No employer carrying on any public utility service 
shall lock-out any of his workmen  (a) without giving them 
notice of lock-out as hereinafter provided, within six weeks

before locking out; or 

(b) within fourteen days of giving such notice; or

(c) before the expiry of the date of lock-out specified in 
any such notice as aforesaid;

or

(d)  during  the  pendency  of  any  conciliation 
proceedings before a conciliation officer

and seven days after the conclusion of such proceedings.

(3) The notice of lock-out or strike under this section 
shall  not be necessary where there is  already in existence a 
strike or,  as  the case may be,  lock-out  in  the public  utility 
service, but the employer shall send intimation of such lock-
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out  or  strike  on  the  day  on  which  it  is  declared,  to  such 
authority as may be specified by the appropriate Government 
either generally or for a particular area or for a particular class 
of public utility services.

(4) The notice of strike referred to in sub-sec- tion (1) 
shall be given by such number of persons to such person or 
persons and in such manner as may be prescribed.

(5) The notice of lock-out referred to in sub- section 
(2) shall be given in such manner as may be prescribed.

(6) If on any day an employer receives from any person 
employed by him any such notices as are refer- red to in sub-
section (1) or gives to any person emplo- yed by him any such 
notices as are referred to in sub- section (2), he shall within 
five days thereof report to the appropriate Government or to 
such authority as that Government may prescribe, the number 
of such notices received or given on that day.

Rule  22  and  Rule  23  of  the  Tamil  Nadu  Industrial 
Disputes Rules, 1958 :

22. Conciliation  proceedings  in  public  utility 
service:  The Conciliation Officer, on receipt of notice of 
strike  or  lock-out  given  under  Rule  59  shall  forthwith 
arrange to  interview both the employer and the workmen 
concerned with the dispute at such places and at such times 
as he may deem fit  and shall  endeavour to bring about a 
settlement of the dispute in question.

      23. Conciliation  proceedings  in  non-public  utility 
service:   

(1) Where  the  Conciliation  Officer  receives  any 
information  about  an  existing  or  apprehended 
industrial dispute which does not relate to a public 
utility  service  and  he  considers  it  necessary  to 
intervene  in  the  dispute,  he  shall  given  formal 
initmation  to  the  parties  concerned  declaring  his 
intention  to  commence  conciliation  proceedings 
with  effect  from  such  date  as  may  be  specified 
therein.

(2) The Conciliation Officer may hold a meeting of the 
representatives of both the parties jointly or of each 
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party separately.  

(3) The  Conciliation  Officer  shall  conduct  the 
proceedings expeditiously and in such manner as he 
may deem fit.

9. As the Transport Corporation is a public utility service in terms 

of Section 2(n) of the Act and the relevant portion of the First  Schedule 

refers to the Transport Corporation carrying passengers, it is clear that the 

employer  is  bound  to  comply with  the  mandatory provisions  of  Section 

33(2)(b)  of  the  Industrial  Disputes  Act,  1947,  as  the  employee  was 

dismissed  from  service  on  12.04.2022  during  the  pendency  of  the 

conciliation proceedings.  The Conciliation Officer's communication dated 

07.05.2002 which is referred to supra would make it clear that conciliation 

was pending on the date of dismissal of the employee.   

10.   We find that there is no infirmity in the order of the learned 

Single Judge confirming the award of the Labour Court.  Hence, the writ  

appeal  stands dismissed.  The award will  be in force till  such time it  is 

replaced  by  another  award  or  settlement,  more  so,  in  the  light  of  the 

judgment  of  the  Hon'ble  Apex Court  in  Life  Insurance  Corporation  of  

India V. D.J. Bahadur reported in (1981) 1 LLJ Page.1.  We make it very 

clear that the award of the Labour Court as confirmed by the learned Single 

Judge has to be implemented within a period of four months from the date 
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of receipt of a copy of this order as the employee has already retired. In the 

event of Management's failure to implement the award within the time limit 

stipulated by this Court,  it  is  open to the employee to make a complaint 

under Section 29 of I.D. Act to prosecute the officials under Section 32 of 

I.D. Act,1947 and the Government is expected to sanction prosecution.  No 

costs.  Connected C.M.P. is closed.

(S.V.N.J.)     (R.K.M.J.)
nv   06.04.2023

To
The Management,
Tamil Nadu State Transport
  Corporation (Kumbakonam) Limited,
rep. by its General Manager,
Kumbakonam Region,
Kumbakonam.

S. VAIDYANATHAN,J.

AND

R. KALAIMATHI,J.
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nv

W.A. No. 1536 of 2022

06.04.2023
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