Crl.R.C.No. 497 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON :  08.06.2023
PRONOUNCED ON: 28.06.2023

CORAM
THE HONOURABLE MR. JUSTICE V.SIVAGNANAM

Crl.R.C.No0.497 of 2023
and
Crl.M.P.Nos.3846 & 3847 of 2023

S. Pakkirisamy Petitioner
/vs/

State represented by

Inspector of Police,

Nellikuppam Police Station,

Crime No.1194 of 2020,

Cuddalore District Respondent

Prayer : Criminal Revision Case has been filed under Sections 397 & 401
of Criminal Procedure Code, 1973, to call for the records in S.c.No.81 of
2021 on the file of the learned Principal Sessions Judge, Cuddalore, set
aside the order dated 16.02.2023 passed in Crl.M.P.N0.3953 of 2022 and

discharge the petitioner/A-10 by allowing this revision.
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For Petitioner ...  Mr. K.R. Samratt

For Respondent ... Mr. R.Vinothraja,
Government Advocate (Crl.side)

ORDER
The criminal revision case has been filed against the impugned order
dated 16.02.2023 made in Crl.M.P.N0.3953 of 2022 on the file of the
Principal District & Sessions Court, Cuddalore and consequently, to

discharge the petitioner/A10 from the criminal proceedings.

2. The petitioner is arrayed as A10 in S.C.No.81 of 2021 on the file
of the Principal District & Sessions Court, Cuddalore. The fact of the case
is that due to previous enmity, on 19.07.2020 at about 4.30 p.m., all the
accused conspired together, abused the deceased Subash in filthy language
and assaulted him by using dangerous weapons with an intention to cause
death to him and thereby, committed murder. Hence, the respondent police

registered a case in Crime No.1194 of 2020 for the offences under Sections

147, 148, 149, 294(b), 302 and 120(b) IPC. In which, the petitioner, who is
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arrayed as Al10 has filed a petition in Crl.M.P.N0.3953 of 2022 in
S.C.No.81 of 2021 to discharge him from the charges and the learned
Principal District and Sessions Judge, Cuddalore, by an order dated
16.02.2023, dismissed the same. Aggrieved over the same, the present

Criminal Revision has been filed._

3.The learned counsel for the petitioner submits that the petitioner is
arrayed as 10" accused in S.C.No.81 of 2021 pending on the file of
Principal District & Sessions Court, Cuddalore. In which, the petitioner
filed a petition in CMP No.3953 of 2022 under Section 227 of Cr.P.C. to
discharge him from the criminal proceedings. After considering the
argument of the learned counsel for the parties, the Trial Court dismissed
the discharge petition on the ground that there is a primafacie case to frame
charge against the accused persons. Though in the witness list 26 witnesses
were shown as list of witnesses, who were examined by prosecution side,
except L.W.18, no witnesses had spoken about the overtact of the
petitioner. Only L.W.18 had given a statement before the police under

Section 161 of Cr.P.C as though he overheard about the conspiracy to
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commit the offence. Apart from the statement of LW.18, police implicated
the petitioner based upon the confession of the first accused. The
confession of the first accused cannot be relied on as a conclusive evidence
against the petitioner. With regard to the presence of the petitioner in the
scene of occurrence, there 1s no evidence and materials on the prosecution
side. Further, the learned counsel contended that at that time, the petitioner
was working in the Electricity Department as a line man at Nellikuppam
Division and on the relevant date, he was on special duty as directed by the
Department. To support his argument, he filed the relevant entries of
attendance register and the work allotment order on 19.07.2020. The
learned counsel further contended that the Trial Court overlooked the fact
and dismissed the petition. Thus, pleaded to set aside the impugned order
and to allow the criminal revision and discharge the accused from the

criminal proceedings in S.C.No.81 of 2021.

4. The learned Government Advocate (Crl. Side) supported the order
of the Trial Court and submitted that there is a clear statement of LW18

Veeramuthu, who deposed about the conspiracy for murdering the
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deceased. Apart from this, the first accused Rajendran gave a confession
implicating this accused in the crime. Therefore, there is no ground to
discharge the accused from the criminal proceedings and pleaded to

dismiss the revision petition.

5. I have considered the matter in the light of the submission made

by the learned counsel for the parties and perused the materials on records.

6. On a perusal of the records and materials, the fact reveals that the
petitioner is arrayed as 10" accused in S.C.No.81 of 2021 on the file of the
Principal District and Sessions Court, Cuddalore. The respondent police,
in pursuance of the complaint given by one Sudhakar S/o. Subburayan,
registered a case in crime no.1194 of 2020 on 19.07.2020 for the offences
under Section 147, 148, 294(b), 324, 302 of IPC for the murder of one

Subash.
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7. 1 have gone through the final report. In the final report, the
prosecution cited 26 witnesses. L.W.1 Sudhakar is the informant for
registering the First Information Report. LW2 to LWI11,namely,
Manikandan, Rahul, Jeyaseelan, Kalithasan, Adikesavan, Sivaperumal,
Sureshkumr, Sundaramoorthy, Babu and Balaraman, are eye-witnesses to
the occurrence. LW.12 to LW.17, namely, Kannadasan, Udayakumar,
Vaanthi, Namadev, Jayanthi, Nagarajan, are witnesses to the Observation
Mahazar, arrest of A1 and A2 and Seizure Mahazar witnesses. LW 20 to
23,namely Rajiv, Sharmila, Arun, Kabilan are Doctors. L.W.24 to 26,
namely Prabhu, Prasanna and K.Veeramani are investigation officers. All
these witnesses had not spoken about the petitioner to connect him with
the crime. According to the prosecution, the only witness LWI18
Veeramuthu has spoken first time about the petitioner in connection with
the crime. I have gone through the statement of the Veerathumuthu. For
better appreciation , it is reproduced here under:-

‘i £ omEEETL STmussk CupsarL afrsssk adss  ameGne.

Brer &.6f Coumen Qswig aumeCmer. mrer 18.07.2020w Cs8) @rey swrm 8,00

oeRflumeikd  aEBHT o gaiy  emeet  emers Gaips  usANETS  &,/GL,
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He disclosed about the conversation between the petitioner and
Damodharan to one Jeyaseelan. The above said Jeyaseelan is cited as an

prosecution witness No.4.

Crl.R.C.No. 497 of 2023

slfiroemfesr Lmmin  Skor GuueTs @HES OsTaT®  geusmer CUTLH  SeTerl gy
THUT EHESTYIL HTET UTTSSS Oarmaelnar earm gmorme GQeTaallusmearsms
Cudls Qareor® @nmEgerm. GCuagin usSsm  dakeTa] QFQaITETTILL  HT6T
UM ge Qararelémer. oaemer CUTORSLT aarm s.ofls Qerar® EEHESTTEsT.
Brer  oeurset wrerGur upe)  CusEoTTEeT aTm  KeDaTSS ST @\[HES)
ol GLar. 19.07.20200 Gs&) wEun emissT omemys CeTEE &SUT2le  eTETLIT
Gmg.)ug g;rr(‘&mrrg)nso% mg}gmﬁ Uﬂqmsﬂ)né G&r'r,r_f,g)sur.rasmrrﬁﬁ QG)JILL} O&memen
Qewwiu iy meenTr. sarCa  geTy  sUTm2ly QSTaMSTET L SllgweTarerm
garug  Qsfdng. Cugw  sTormegen  usSsTSLD  BNEG ST HSOTSLD
2 L BOSUTEAID @HESETETTTS. @& QSTLIUTS Erer mEsT 2mmrs Camms
Qegweverr sTeueufL 10 G pBeoTer. QeuUT SESETLLY &Snpfl STmIGST @l6Tm  6T60T 6T

"

oflemfles Hrer BLESHS & mCarar. Lwss CoslLCLear Gemeareruy &ifl

Jeyaseelan. For better appreciation, it is reproduced as follows:-

‘ Brer  @sFlumsemin  STussky umypw STl s ameCnaT. HTeT
aal_gy'[rfkf) Lgfmrﬁ] ‘FLon—e0  Gouemen Q&u:lgj su@é](ﬂg)str.r. 6T 60T & umlgmer) 6’1IJIT.°)_.L7.

&-0U.  SULTTWET TETUAIGSEGWL THGeT oamm  sTfleoren] e STCLTSTET
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TaTUBSSW 2myrid) werm Semevsum Coreeky CuT Uil 'L & SLLESLTS e
ofGrTsn GGEs AESS. BLES Yebd CsTENSE (\sTarmar emym gl werm
smaalr Carsall suTe i  goom  grsworst  CuUTL il LT, gjalmr eSS
Koo SpomrGmTn Sréursrsr wemerall Lamsl CoTRRNUMLHSTT. oyTLowmeT
Qaupef) QupoTT. YBEMTR SESe &SSTTH QFUg MESETT. @FKkvoulw 2019
peuufe ELES oererrid) Carsafky oaym sl weTm Sooar USMBE &UT2 I
qug'),rm @urj)gu &6MEVEUTIT S @@5@] s).l@aﬂg)rrr'r. GTS]'.[Q:)QJ (SIJITI_.lg.lIﬂ;I_ g;rr(BLnrrg)lysﬁ.r
wememrall usumesf) 2 erefl GLTT CamaaflumL kST, Gsame sTCLTSTET SrULfermT
gure’ly Bg Qerirpg yarellCrmen OQerar® OCFwWOL G QESETT. oS6TTe
SeEBle  SHITMH  QFWg eubgerT. @erm  19.07.2020 wreve  swmm  4.30
wewflusmaly S YHRGETL  udmar  FfTaE  umallsE GFaguin ek
TTLOGT W&ET UTL 6TerLeuT [Meugsksr oymelkd &UTo lp SIHLET SLLTTILGT Lo 60T
GST&T,  GHSTPTSS] Lsar  Leflsaiar, oyUNSMEGD  LeHET  TTE,
TTELITERTIp WG &6 SMeflBrasT Lmmin Brayn Karm Qermr® oymeky o arer
MRS GLULSSIMLL @0 Gswe Gamulrer Qumfly  gyeLam  CaruilyisE
GLULERST QUTImISR MmaIsg LGSR suuksurs CudssTeaymeEn Curs)
SPIYHEGETD  ETHGSE qm  WSET  STCLTSTET  LHDL  JEIMWMEDLI  STLL
Commg TTSTE\ML TR  OGET  [TMSIDT, SN STEUL ST  SLILET G 6T,
Q._ga:,aﬂﬂ&rrLﬂ Lo& 6o &u&sGmTQ_Ly'L, gjrﬁ]&(ﬂsuﬁﬁ s safiuyse, @ma’;ﬂﬁ Lo& 60T
S p@ort, STGLTSTET ST OfUT, GMPSL  LSET  LoSTI k6w sTIT T,

SLMYPSL  weaT  weflommer,  sUSwemflueT  weeT  QamsLug) gy aGwrT
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GULATES DEE @MESST amsasskh ol omaramn S585ERLaT LS
guTeme_ 5 UTTSE GCoaflpwr euwur B sSooarrs il ire omf © o
LSTEOLIIT 6TE D) SYeTTEh&GE SQpUTELTS SLgpamrrast. ubuTg sl o)
wser SréLTsTaT ssT @CsSTL I CurLr ety SsEuTe suTe W @)L &)
uss Lrmig, awg osuUlan @ra® Qi (G QeuligerTr. FTSTaEm o w06
ST TTNGOT SSSWTM  sUTe T @G SN, @I G ST, LI,
(-]Lr,g'],rjhﬂﬁf) G]s)_u;L;LsnTrrr.r. g)rb'Jaa(Ssusf) waeT  sefluraeT aag.;g]u_lrrﬁf) GiIJITQ_Ly_%'} GLs
Uss Soaul Qe ELg uss LIMIYL ANg USS LWSSIL GSeorT.
SONUTEID, (HTOSOTLD RSST STOILT farn SSSEWTD R Qmis @mamD
ermfurs Qe garmrsst. usseTSl wear sustammely sSSUTR  sUT2 et
@ uss sysFw et Uss Soauwk e RETTT  SHEETFOL &6
glpareer  ssFre  sute T @Lg USS SWSSK, SToLWgL, g

o grermemsuign  oref) T QeigerTr.  TCLTSTET ST  efkouT  SSSTE

‘sare e g msul wrgl o Qe 6mS oUUTme FENSS 5 @ES

ool aurpEg  efQeurwr  eerm  Gemesll  QallgerTr. oy mpsd  Lodew
wewflormer  SSEWTR  sUTo T @)L g sl awg  sullgin  omE  woms)
Qeu'germm. yresr wsar SeaTeLGLIT SSSWTR SUTL K@ QG 2 aTaTHmS,
e USS LeTeoLufw ompf) Lord) Geu e U%gu@aaua LD&6UT  Loowflel6ToT 61T 60T
ssSWT suTe e YsSSWD G g ool ang sUlan SSSTR  Lms
wre)  Qeuligeormr. suflfwemfluer  weer  QamsLug) SSETe  sUT2 1Kk

smou Oal Gulurg U2l SOSSSTOEL G msulais g 2 arermmauiai
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sogwre  wrgl wrfl Qalywgk Moo SO surely  S6p  efgmsTr.
opursst  oeperarfer sl &858  mausdnrsskrme  Eprmsst 2 ulHeE
LUEGIS QsTer® wrmn gymekh Gsomaikme. UCLTE EIHSHT omeTalHLD
g5 CuT el e CuDSEITL Mo TS hES amsarssCatu e
sl Qesrmef Learr. 2 umeE OCurrmew suTm2ly USSSS oSk  Calme
Qowg OQaramenrs omemm ommy Gsrrg Gueamusn e oy SGsaaem
Lngﬁguﬁ: (Eg)s)_lnrrg. Lo&6T a%_l@qumrrsr'r 31,8 @@E)J@LI.J @u}mﬁ,gﬂ urrr'rg;gj
TSNS  @HESST ansassh s 250 EBoessTs mET o
SLTUL &STHTT Bevowssk Oorar® Curw Csrggerr. ar Cuadlssmessts
SLYTT OI& LSHOmUMD LGHSS0MmETSE 108 L opoLmera (pon  sarésaus
wSET  SGUTETESET LOYID  SESTEHMBL  ULETEICEL  QFarprTTeHeT. om(E
ors  LHSGT  Lrme 520 uwmileg uftsrdlsgel @ suT2le AL
GG @nEg e LHTe snplrmr. suTe e o LT SNOUTWE SLMITT &
LS ST FusSLned o ararg. CupssiL EuTs B 566 LLAISMS
TOSGUTY &STET ARUMBEGUULL STl Koowusdh usmm g CsTESsTT.
BTl apsSE usk QELWILLE @y STmSST aTmer  efeThes  mmeT

BLESDS GlamerGeoreor 7

Page 10 of 16

https://lwww.mhc.tn.gov.in/judis



Crl.R.C.No. 497 of 2023

8. In the above statement of Jeyaseelan, it is found that he did not
state anything about the fact that L.W.18 Veeramuthu informed to him
about the conversation of petitioner/A10 Pakkirisamy and Dharmaraj .
Under these circumstances, take as it is, the entire statement, the statement
of Veeramuthu is not enough to implicate the petitioner/accused with the
crime for conspiracy. Further in the statement of Veeramuthu, he did not

state anything about the petitioner's involvement in murdering Subash.

9. Further the prosecution relied upon the confession of the accused
Rajadurai. The relevant portion of the confession of Rajathurai, who
speaks about this petitioner, which runs as follows “:

“ SUGUTE SToTegEy, LSS ETOMSE R SESTUID STLESTR  CHTS S

aweOasl LSS WTHD @SS WILLIEHS. EarTe méur  suramlp  Cur 6

gerafl_somin. ojeueme CUTL QEmIS UTTSGISsmog Q&sermm “

10. Apart from this confession, there is no material and evidence

against the petitioner/A10 to connect him with the crime.
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11. Section 227 of Cr.P.C i1s intended to eliminate harassment to the

accused when there is no primafacie case against him.

12. The Hon'ble Supreme Court in Union of India(UOI) /vs/
Prafulla Kumar Samal and ors. reported in AIR 1979 SC 366 laid down
general principles as to how charge should be framed or an order of
discharge can be passed by the Court. HIS Lordship Fezal Ali summarised
the legal position and laid down correct law on the point, which runs as
follows:

“ 10. Thus, on a consideration of the authorities mentioned

above, the following principles emerge :

1. That the Judge while considering the question of
framing the charges under Section 227 of the Code has
the undoubted power to sift and weigh the evidence for
the limited purpose of finding out whether or not a
primafacie case against the accused has been made
out:

2. Where the material placed before the Court disclose
grave suspicion against the accused which has not
been properly explained the Court will be fully justified

in framing a charge and proceeding with the trial;
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13. The framing of charge is not a mere formality, but a Judicial Act.
It is required to be performed after

whether the materials on record, if unrebutted, makes conviction of the

Crl.R.C.No. 497 of 2023

3. The test to determine a primafacie case would

naturally depend upon the facts of each case and it is
difficult to lay down a rule of universal application. By
and largo however if two views are equally possible
and the Judge is satisfied that the evidence produced
before him while giving rise to some suspicion but not
grave suspicion against the accused, he will be fully

within his right to discharge the accused.

. That in exercising his jurisdiction under Section 227 of

the Code the Judge which under the present Code is a
senior and experienced Judge cannot act merely as a
Post Office or a mount-piece of the prosecution, but
has to consider the the broad probabilities of the case,
the total effect of the evidence and the documents
produce before the Court, any basic infirmities
appering in the case and so on. This however does not
mean that the Judge should make a roving enquiry into
the pros and cons of the matter and weigh the evidence

as if he was conducting a trial.”

accused reasonably possible.
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14. It is to be noted that in exercising jurisdiction under Section 227
of the Cr.P.C., the Judge cannot act merely as a post office or a mouth
piece of the prosecution. But has to consider the probabilities of the case
and a total fact of the evidence and the documents produced before the

Court.AIR 2002 SC 564 (Dilwar Balu Kurane /vs/ State of Maharashtra).

15. In the instant case, there is no primafacie evidence and materials
to proceed against the accused excepting the statement of LWIS,
Veeramuthu. Noticing the fact of the evidence of Jeyaseelan, who has not
even spoken about the alleged information given by LW18 to him about
the conspiracy and further the confession of the accused Rajadurai, as
stated above, is inadmissible to implicate the petitioner/A10 with the
conspiracy or for committing the crime. ~ Thus, the materials placed
before the Court did not disclose primafacie case against the accused.
Therefore, he will be fully within his right to get discharged and hence, the

impugned order is liable to be set aside.
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16. In view of the above, this Criminal Revision is allowed and the
impugned order is hereby setaside and the petitioner/A10 discharged from
the case in SC No 81 of 2021 on the file of the Principal District &
Sessions Court, Cuddalore. Consequently, connected miscellaneous

petitions are closed.

Index : Yes/No
Internet : Yes/No 28.06.2023

mrp
To

1. The Principal District & Sessions Court,
Cuddalore

2. Inspector of Police,
Nellikuppam Police Station,
Cuddalore District
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V.SIVAGNANAM .J.

mrp

Pre-delivery order made in
Crl.R.C.No0.497 of 2023

28.06.2023
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