S.4A.No.1078 of 2000

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Judgement Reserved on : 28..04..2023

Judgement Pronounced on  : 24..05..2023
Coram

THE HON'BLE MR JUSTICE V. LAKSHMINARAYANAN

Second Appeal No.1078 of 2000
and
C.M.P.No.10020 of 2000

Tiruvannamalai Karuneekar Sangam,
Rep. by its Secretary — S.A.Pandurangan
S/0.S.Arumugham Pillai,
Tirukoilur Road,
Tiruvannamalai.
[Cause Title accepted vide order dated 17.07.2000
made in C.M.P.No0.8526 of 2000]
..... Appellant

-Versus-
1. Saradambal Ammal (Died)
2. Radhakrishnan
3. Chinnaiyyan
4. Vijaya
5. Sampathlakshmi
6. Uma Maheswari
7. Sampoornam
..... Respondents

Appeal filed under Section 100 of C.P.C. against the judgment and
decree dated against the judgement and decree dated 22.03.2000 made in
A.S.No.12 of 1999 on the file of the Principal Subordinate Judge,
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Tiruvannamalai, confirming the judgement and decree dated 25.07.1997 made

in O.S.No.160 of 1980 on the file of the Additional District Munsif,

Tiruvannamalai.
For Appellants : Mr.T.Dineshkumar
For Respondents . Mr.R.Thiagarajan
for RR2 to 7
RI1-Died
JUDGEMENT

This Second Appeal arises against the judgement and decree dated
25.07.1997 in O.S.No.160 of 1980 passed by the learned Additional District
Munsif, Tiruvannamalai as confirmed by the judgement and decree dated
22.03.2000 in A.S.No.12 of 1999 passed by the learned Principal Subordinate

Judge, Tiruvannamalai.

2. The original suit was presented for a decree of declaration of plaintiff's

title to the suit property and for recovery of possession.

3. The case of the plaintiff is that it is a society registered under the
Societies Registration Act. The predecessors of the plaintiff had purchased the
suit property on behalf of its members of Karuneekar Sangam on 10.06.1905.

The purchase was made from and out of the common funds which belonged to
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the community. I am informed that Karuneekar Community members are those
belonging to Pillaimar community [Serewsmomi sugiin]. The purpose of the purchase
was for the construction of a Mutt [w.s] for the benefit of the community
people who come to Tiruvannamalai. Tiruvannamalai being an important
religious place, it is known that devotees throng to the temple during festivals

and on other important religious occasions.

4. Tt 1s the case of the plaintiff that properties purchased in the name of
the sangam were being managed by the representatives of the community and
also by renting them out to various third parties. Sometime in the year 1946,
one Rajamanickam Pillai filed a suit in O.S.N0.402 of 1946 on the file of the
District Munsif, Tiruvannamalai, for declaration of his title. It was contended
in that suit, that the suit property belongs to the plaintiff community. The said
suit was dismissed and it was confirmed in A.S.No0.331 of 1949. The plaintiffs
further pleaded that yet another suit was presented in O.S.NO.447 of 1957
seeking declaration of title and injunction and the said suit was decreed in

favour of Karuneekar Community.
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5. The plaintiff would state that the property situated in S.No.604/1 at
Tiruvannamalai Town, measuring to an extent of 7004 square feet was leased
out in favour of several third parties viz., Neelappa Choudry, Muthappa
Choudry, Ellakkal, Nataraja Pillai and Babukkal. The northern portion of the
property was lying vacant. Therefore, one Parasurama Naidu wanted to run a
wood fuel depot on it and took up the premises on rent. The said Parasurama
Naidu was paying rent and on his death, the property was taken over by his
daughter — Saradhammal Ammal, who is the 2" defendant. The plaintiff would
further state that the defendants had constructed a building in S.NO.604/2 and
it was objected to by the plaintiff. According to them, taking advantage of the
construction in S.No0.604/2, they have trespassed into the property belonging to
the plaintiff sangam. The plaintiff came to know that the municipality, without
the knowledge of the plaintiff, had effected sub-division of the property
belonging to it in S.N0.604/1 as S.Nos.604/1A, 604/1B1, 604/1B2, 604/1B2A
& 604/1B2B. The suit property is under the present sub division

S.No.604/1B2A and 604/1B2B.

6. It is the case of the defendants that the plaintiff is not a registered

society and that the plaint is silent as to who are all the members of the alleged
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Karuneekar Sangam. According to them, there is no relationship between Seer
Karuneekar Caste Mutt or Seer Karuneekar Nandhavana Madalaya Dharma
Paripalana Sabai and the plaintiff. They would further deny that the suit
property had been purchased for the purpose of the benefit of the community
and that the property had never been leased out to any person. On the contrary,
they would plead that the property is a Government Natham Poramboke, which
had been encroached upon by the defendants in and around 1961 and they had
constructed a building thereon. They would further plead that from 1961 till
date, 1.e., till 1979, they are in occupation of the property and that they have
perfected title by adverse possession. They would also plead estoppel by
conduct and would state that the property was never lying fallow. They would
deny the title of the plaintiff and would state that as they are in possession and

they have perfected title by adverse possession, the suit has to fail.

7. Based on the above pleadings, the following issues and additional

issues were framed by the trial court for consideration:-
sT(eUl6oTT & &6 -

. sraur Oarsgssaflar wurgl 2 fsnw  allariys s
Cumnysiarmym?

2. 10.06.190510 CHBHWIL  HlewywriiugHlyin
o aismuwnetsST’ Uysleurdleemand &L (hLILUh &S lgui S’
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)

3. sreur Q&ndHsHsale angl aaliflsnL
Ut slwensd psvth 2 Meww  Gumysiermym-

4. sreur GEndHssa HpHulh b
YmwGurdar! Urslurslssr Iyl @mabs
WIS & SLILL g (Kb HETTT?

5. I dpsleungl, sreur 6&rssissaflsy aalflamL
Ut slwensd psvtd 2 Mewwn  Gumetenrmyr?

6. sreur G&ErHHlevnet LlyspleunHlullesr 2 ifleminsmw
MIOUSIeT (psvld Ul (pIewiLI(h STy’

7. o.eu.6temi.402/46 ¢ 447/57 evmew Sl &ei
Quilppleunslemw &L (HLLKH &S & g ST’

8. aundlumsd C&FaSSLUL (h6T6T  HSI6T M SL L aild
Filwmes sleoemevwm?

9. Urslurdlemw GeuallCumn), &GurdSearin Guyp eurs)
2 femwowsnLweurm’

10. I dpslaunsl, undléd sraur Q&rdHad
uuUeLOY GlFww  Coues(hiom’

1. urgdl yoLwsdsSeEs uflesmrmn wrg)’
G (h BV  6T(LpeleaTT & e~

. g.8hBMoySEIE HHavsl &FriSHBlH  6lFwsoi
sTETLIG 26wl smLow’

2. Guiuy SmBreysH&EIsE Guohuy STeuTe 6
QBTLABS BLHS AHSHDSH 2 aTeneurm’

8. During the course of trial, on the side of the plaintiff Sangam, one
Appasami  Pillai, the then Secretary of the plaintiff sangam,
S.Balasubramaniam, the then President of the plaintiff sangam and one
Gopalsami were examined as P.W.1 to P.W.3 respectively and Ex.A.1 to A36
were marked. On the side of defendant, the deceased sole defendant-
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Kuppusami Naidu examined himself as D.W.1 and Ex.B.1 to Ex.B.73 were
marked. In addition, the report and rough sketch filed by the Advocate

Commissioner were marked as Ex.C.1 and Ex.C.2.

9. The learned trial judge dismissed the suit holding that there is no
relationship between the plaintiff and the purchasers of the property. This
decree was confirmed by the first appellate court. Aggrieved by the said

findings, the present second appeal has been presented.

10. At the time of admission, the following substantial question of law
was framed:-
(1) Whether the courts below are correct in law in
rejecting Ex.A.9 and A26 as inadmissible in evidence
overlooking the provisions contained in Section 13 of

the Evidence Act?

11. Mr.T.Dineshkumar, learned counsel for the appellant would submit
that the total extent of the property available in S.Nos.604/1 and 604/2 is

around 7210 square feet. Excluding the government poramboke land in
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S.No0.604/2, the available land in this survey number is 7004 square feet. He
would state that the community persons had twice proved their title before the
court under Ex.A.26 and Ex.A.8. He would further submit that the sub division
of the property would make no difference since the sangam had filed a suit in
0.S.No0.1078/1980 on the file of the District Munsif, Tiruvannamalai and the
said suit had been decreed on 08.09.1995. This document has been filed as
Ex.A.36. He would further point out that the said property had been taken on
lease by the father-in-law of the sole defendant under Ex.A.3 & Ex.A.4 and
later his wife had also been paying rent for the property under Ex.A.28 to
Ex.A.30. He would state that the land in S.No.604/1 is not a government
poramboke , but it is gramanatham and finally he would urge that the
documents filed would go to show that the plaintiff sangam are the owners of
the property, who had succeeded to the Paripalana Sangam and earlier, the
members of the community had obtained the same by way of sale in 1905.
Therefore, he would plead that the second appeal has to be allowed and the suit

has to be decreed.

12. Countering these submissions, Mr.R.Thiagarajan, learned counsel for

the contesting respondents would submit that the purchase made in 1905 was
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not by Karuneekar Sangam and therefore, it cannot claim to be the owner of the
property. He would submit that the suit in O.S.NO.449 of 1957 does not relate
to the suit property, but, it relates to some other property. He would further
state that in Ex.A.26, no survey number had been given in the decree. He
would claim that a valid assignment had been given in favour of the deceased
sole defendant by the Government (Municipality) under Ex.B.73 and therefore,
the defendants are entitled to be in possession of the property. He would state
that on 10.06.1905, there was no sangam in existence and therefore, how
sangam came into existence at all had not been explained by the plaintiff. He
would further urge that the property is a government poramboke land and that
the property had been sub divided by the municipality and no objection had
been raised by the plaintiff at that time and therefore, it is too late to present the

suit.

13. He would also plead adverse possession as against the plaintiff in
order to get the suit dismissed. He would state that Ex.B.1 to B.70 show
continuous possession of the sole defendant in the property from 1960 to 1980.
He would say that cause of action is false. The cause of action read that the

defendant had trespassed into the property in 1980, whereas as submitted by
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him already, he would say that the defendant is in possession from 1962
onwards. He would state that in any event, there is no proof to show that
Karuneekar Dharma Paripalana Sabai had handed over the property to the

plaintiff.

14. He would state that it is true that Parasurama Naidu had taken
possession of the property on lease but, he would state that he had handed over
the same. Thereafter, in the vacant land, which is a government poramboke
land, the defendant had encroached and constructed a building. He would rely
upon a judgement rendered by me in S.A.No.181 of 2010 dated 18.04.2023 to
state that I have to hold that the property does not belong to the sangam and it
belongs to the Government and therefore, the court should not grant any relief
to the plaintiff. He would further state that the plaintiff is a society registered
under the Societies Registration Act and therefore, the judgement in Illachi
Devi v. Jain Society [(2003) 8 SCC 413] would apply and therefore, the suit is

not maintainable.

15. Mr.R.Thiagarajan, learned counsel would finally urge that there is no

correlation between the property purchased under Ex.A.2 and the suit property
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and therefore, the second appeal has to be dismissed.

16. The parties in this proceedings will be referred to as per their ranks in

the suit for the sake of convenience.

17. I have heard the learned counsel on either side in detail and also
gone through the pleadings, voluminous records and the judgements of both the

trial court as well as the first appellate court.

18. The plaintiff claims that the property was purchased in 1905 from
one Durasami Iyer by (1) Pachaiya Pillai, (2) Murugappillai, (3) Ponnusami
Pillai, (4) Sengalvaraya Pillai, (5) Kuppusami Pillai (I) and (6) Kuppusami
Pillai (II). The property is situated within the four boundaries as mentioned
hereunder:-

“&aﬁmé] sl yafldurelily 17 Qp. oi@ Gupuy serars)
difeey QenE oUURGD e&Terr CgmusEn CunE ErmseT
eeUlpesy SLEsEW ST LEEEGL GG YIBSEE FYsE
usmiser TroeTsl ouwr oG CeTiLESSNGL aLsE G wesu
weverr, LETGEST L &), G ord ol 44, . Qs worsl o 165
oleTer  SLOLTER  6IG STussmL 8 &He amEssTR  mog 4

@asmemn Cumuy LwoETs G LesENG CSaTCLNG PEOOUR eoree.
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19. In and around 1933, Parasurama Naidu, the father-in-law of the
deceased sole defendant and the father of the 2™ defendant had taken the
property on lease for running a fuel depot. The said Parasurama Naidu had

recognized the lessor to be Seer Karuneekar Mutt

Trsaf 1 essllL & smefs arelrmss
Qarmowrer _oueulky s Srgmenfer sorslurt L g8k 2 wssLLsur
olng eMMTSSISSTS AMLMmesE RUUSOSTETH  ATLme LTS
RONIGS 6.0. SIS0 eoverrrrree
“er smafar  pEeaeT  smflugfiduorar &1 smefer sl
o g Gousme  souery  &.HLHCLEINeTemer 1. (meuggjr & 6ot 6T &)
AU MSGL UTseRar GUTTET Souer ord &1 STeauerme® afurumy

SBouGTTL)  LIT&ITTLD T G BIRGT @maums geuTisg  oElesGsTemTL

. o7
UTL DS LITSSITLD

The persons who executed the lease deed were the then office bearers of Seer
Karuneekar Madam. This lease was yet again extended under Ex.A.4 for a
period of five years. The persons who had executed this document also were
the then Secretary/Office Bearers of Seer Karuneekar Sangam. In this
document too, the title of Seer Karuneekar Madam for the year 1905 was
recognized as is clear from the following words:

............... 1 eesflL gpuik sl GLssng  smusfk
Conrsraly QeTrsssTrr. 2 ssSHL LT 2 sSELLAT AT m&E&SE

QUUS Oomsorierm. 1 assull Lammiw  orslurms@s  Qemksiorsr

&LLguﬂﬁf) SewiL @ Gemg  10.06.190560 At %ou_lr'r GIEST Qll:lu_ll'i'
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@eargsfl o sments orslumse  Liorsg o Luursss  Skoqww Gumnm

28 wesn 1 essllLamar  amswupr  smflugdl  Coprgradk
S@UASS  @HESIGL GLSOES 2 SsULLaT  ETeTs (S0 5
M2 CQsHal..... i

Therefore, these documents conclusively show that Seer Karuneekar Madam
was the owner of the property situated in the aforesaid boundaries. Therefore,
the argument that there is no correlation between the suit property and the
property purchased under Ex.A.2 has to be rejected. The documents under
Ex.A.3 and Ex.A.4 are more than 30 years old and therefore, they can be
considered as ancient documents within the meaning of Section 90 of the
Indian Evidence Act, 1872. One of the documents is a registered one and it has
been produced from proper custody. Therefore, the requirement of Section 90
is satisfied. Apart from that, the father-in-law of the 1* defendant and the
father of the 2" defendant had conceded to the title of the Karuneekar
Community specifically in these documents. Hence, it is not open to the

defendants to urge to the contra.

20. A perusal of the judgement in O.S.No0.402 of 1946 dated 08.01.1949
marked under Ex.A.26 would show that the suit property had been purchased

from and out of the subscriptions raised by one Sabapathy Mudaliar for and on
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behalf of Seer Karuneekar Sabai from its community members. The sale deed
was executed in the name of six leaders of the community hailing from
different centres and that they have been in possession and enjoyment of
madam's property. In the said judgement, the court had come to a clear and
categorical conclusion that Karuneekar Community was the owner on the
basis of Ex.B.1 [marked as Ex.A.l in the present suit]. The finding of the
learned trial judge is as follows:-

“21. Issue 6:- Though it was not within the ambit
of the plaint to implead defendants 1 to 4 in any
officials or representative capacity, yet the President,
2" defendant, had made it clear by unimpeachable
documentary evidence that the title to the suit property
was always within the Karuneekar community and that
their Matam had perfected its title by open,

uninterrupted and adverse possession.”

Thus, from the above, it is clear that Karuneekar community had title to the suit
property. The schedule of property in the aforesaid suit tallies with the

schedule of property under Ex.A.2.
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21. The plaintiff in O.S.No0.402 of 1946, who claimed right to the
property and in which suit the title of Karuneekar Sangam was declared
(Ex.A.7 & Ex.A.26), took up the matter on appeal to the learned Principal
Subordinate Judge at Vellore. This appeal in A.S.No.331 of 1949 was decided
on 19.09.1950. The first appellate court, under Ex.A.8, confirmed the said
judgement and decree of the trial court. The learned appellate judge came to a
conclusion that the disputed site lies in the suit property belongs to the entire
community and no single individual can claim any independent right.
Subsequently, Karuneekar community, through its members, filed a suit in
0.S.No.449 of 1957 seeking declaration that the property belongs to
Karuneekar Community of Madras State as represented by the plaintiff therein
and for an order of injunction not to interfere with the possession of the
community. In this suit, the plaintiff in the previous proceedings and few other
persons were impleaded defendants. After full-trial, the suit in O.S.N0.449 of
1957 came to be decreed on 23.11.1960 (Ex.A.9). It is interesting to read the
schedule of property that had been annexed to the aforesaid suit. The said

schedule reads as follows:-

“N.  Arcot & (6.6 60T L0636V &l Seruum
BlHusH T  Fhbd CHmallsh 2eug eumih laug
Hersk,  algldg  0s0@, JUuRIGm — AHSIT&TT
0BmoysHE CuHg. [ Urglurdl orsrss Hpsdss.
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ugmiGemy  grogmnd  uwr  allyng LS. QHear
wsalulley _yshenad  FiCeu 604/2 a9 194 whmn

giGoy 604/1 &F&xm g 7004  SLEI&SwW  onsm.

Oaaiym & x G sorduy 43 % aLymid & x G
orplwy 45 2 Spymid & x 0% Qg 57 Cusymid 6
x 06 o218 Qg 165, @Qbs wreEran @@L 2 a6
&Ky SlLylh @FHE& CsaCumHG psmevullsd o arar
Leyesr &iGeu 605/160 Slewri sorsT & x G wrHlwiy
10 au x O ordluy 10. @&l 2 ater  Hlewry
@Qevsusaflsh  UTBluLh, slew  LUTSSIW S SULh,
Spymid  grlgerd o &TULa), @s@dbE  Ulpw
Door No.74 yglw Door No.75”

Therefore, it is clear not once but, thrice, the title of the plaintiff's community
had been upheld with respect to S.No. 604/1 to an extent of 7004 square feet
with the above boundaries. The boundaries in the present suit are as
under:-
“T.S. District, Tiruvannamalai Town, Sannadhi
Street, S.N0.604/1 of an extent of 7004 sq.ft. on this
1420 sq.ft. (present sub division No0.604/1B2A)
bounded by South of T.S.No0.604/2, West of Ayyangula
Agraharam Street, East of Pavun Sivaprakasam's
house, north of the plaintiff's tenants house (in the

present sub division No.604/1B2B)”
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22. The present suit relates to 1420 square feet of 7004 square feet,
already declared as belonging to the plaintiffs. I have gone through Ex.A.9 and
I am constrained to reject the argument of Mr.R.Thiagarajan, who vehemently
argued that Ex.A.9 does not relates to the suit property. The argument that
Ex.A.26 does not relate to the suit property is also erroneous. I have compared
the boundaries in Ex.A.26 with the boundaries under Ex.A.2 and with the
present suit. They tally. On the contrary, I have to come to a clear conclusion
on the basis of the documentary evidence that the property, in fact, belonged to

'Karuneekar Community of Madras State' at large.

23. It 1s here that Ex.A.33 becomes relevant. Under Ex.A.33, a resolution
had been passed by Nandhavana Paripalana Sangam which reads as under:-

“oflegwid 1 Bwg swusE sbLHSLIULL LD, Hiseuerid
Ulp Qersgissemer pliaudldsey b Spbur OQswduLeybd BHF
ssTusSaparw 2mply @@BswrésiuL Gaarpb e
sirensstaih  ufle; aainb/79  prer 310119795 Ly
Qeviwtiul heter  Qssewuemw udley orewr.20/78 mrer 26.06.78
& udlajcier SHaasT sHESFHLE Qemeandg GFwdubid
alloguwi b,
Srworern 1
@ssemusE urdduniucL  Cuopuy Qersgisser
SIbss puisdlar g ssroarsdled Qouums @suupdl Hog
s Tw S Slenflar BO@IESTS LWeETL(bSSe b, BLog|
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spesrwslanpsGer Qup smswrs Neareyul (b Qesweurmwe Cr
smswLrE Qavanhs @BHEPSLIE Qeswour Ceuearigw jeudlwibd
ghupeasrad 6/79 prer 3101790 <6 vdeaydar @Fsemuenw
20/78 mrar 26.07.78 & udleydrer  SHaTHT FESHE L6
Qameanhg Gewdur SroralssiiumkSpsg

Sromerd 2
@QsSirworenr BSmew SlHouearanToeme S TeuL L
udlaurert Hairs @G @il gEdlastrd Qupp  JSnG
QésemusE sbLHFULULL Ty YRS QETHHSE, P
sevgsrGagesmeryh @ésmus@ sbOLHSULLL @57 Jmarsg
savsTCougrsmery b SHeansit sma Direundseilesr ey wlu L e
RUUmLES SrworalsasliubSns.

@/~ Qswevrerir @uUD/-  Sewweuir

24. This resolution states that Paripalana Sabai which was running the
madam and maintaining its properties was unable to carry on its activities and
they had decided to merge it with the plaintiff sangam. This corresponds to
the further resolution passed by Karuneekar Sangam, Tiruvannamalai,
whereunder the following resolution was passed:-

“23.11806» peoLQupp Qurys Guelled gsLEETS
BlenpCeaupmlin L S om 6o & e

1 Spaaramovaaulls  Qesudul(haubs &ir & ([ Gt Hit
BhHeuenr wLLTOW SuHLUfluTer oUW SUHETST RGP
Qewenipg 40/80 Ldey erawr Qsnewri S Heav st sESLTIS CQFwLL

Quilgib = gallw Sp B.owSlaurw  Sdrener, SH < ewreanrt e
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Uldremer, &p sievr Liunsrdl  Uldrener  Sjeuirdener ey

urgrily @&smsbd perPl CQzfallsss Qsrdardlng.

25. Ex.A.33 & Ex.A.34 answer the doubt raised by Mr.R.Thiagarajan
that there is no link between the plaintiff and Paripalana Sabai. To put it in
different words, six leaders of the community had purchased a property in 1905
and they had maintained the same. Thereafter, disputes had arisen as to the
ownership of the property which were concluded in 1949 and 1957. But, due to
difference between the members of the community, an association had been
formed called the Nandhavanam Paripalana Sabai. This was a sabai created for
the purpose of cultivating and giving/offering flowers to the deity at
Tiruvannamalai. In order to find peace in the community, Nandhavana
Paripalana Sabai handed over the suit schedule mentioned property to the
plaintiff. The plaintiff's predecessor having proved their title to the property by
way of two proceedings have to be declared as owners of the same. This link
had unfortunately not been looked into by the courts below. It is here, the
judgements of the courts read with Section 13 of the Indian Evidence Act, 1872

become relevant.
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26. In Dinamoni v. Brajmohini [(1902) ILR 29 Cal 190 (PC) it was
held, while interpreting Section 13 of the Evidence Act,
judgement though not interparties is admissible in order to show who parties
were, what dispute was and who was declared to retain the same. The said
judgement was confirmed by the Supreme Court in Tirumala Tirupati

Devasthanams V. K.M.Krishnaiah, [(1998)3 SCC 331]. The relevant

S.4A.No.1078 of 2000

paragraphs are extracted hereunder:-

https://www.mhcﬁrbgoo%?éjudis

"9. In our view, this contention is clearly
contrary to the rulings of this Court as well as those of
the Privy Council. In Srinivas Krishna Rao Kango v.
Narayan Deviji Kango, speaking on behalf of a Bench
of three learned Judges of this Court, Venkatarama Ay
yar, J. held that a judgment not inter parties is
admissible in evidence under Section 13 of the
Evidence Act as evidence of an assertion of a right to
property in dispute. A contention that judgements
other than those falling under Ss. 40 to 44 of the
Evidence Act were not admissible in evidence was
expressly rejected. Again B. K. Mukherjea, J. (as he
then was) speaking on behalf of a Bench of four
learned Judges in Sital Das v. Sant Ram, held that a

previous judgment not inter parties, was admissible in

that a previous
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evidence under Section 13 of the Evidence Act as a
'transaction' in which a right to property was 'asserted'
and 'recognised'. In fact, much earlier, Lord Lindley
held in the Privy Council in Dinamoni v. Brajmohini
(1902) ILR 29 Cal 190 (198) (PC) that a previous
judgment, not inter partes was admissible in evidence
under Section 13 to show who the parties were, what
the lands in dispute were and who was declared
entitled to retain them. The criticism of the judgment
in Dinamoni v. Brajmohini and Ram Ranjan
Chakerbati v. Ram Narain Singh (1895) ILR 22 Cal
533 (PC) by Sir John Woodroffe in his commentary on
the Evidence Act (1931) p. 181 was not accepted by
Lord Blanesburgh in Collector of Gorakhpur wv.
Ramsunder, AIR 1934 PC 157 : 61 1A 286.

10. For the aforesaid reasons, we reject the
contention of the learned counsel for the
respondent/plaintiff and hold that the TTD could rely
on the judgment in OS 51/37 as evidence to prove its
title in regard to the suit property, even though the
present plaintiff was not a party to that suit. Point No.

1 is held accordingly against the respondent."

27. This view of the Supreme Court had been followed by this Court in

S.Govindarasu Udayar v. Pattu and 2 others [1999 — 2 — L.W. 184].
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28. Apart from this, I would also rely upon the view of the Supreme
Court of India, in Srinivasa Krishna v. Naryaana [AIR 1954 SC 379 = 67
LW 515] wherein their Lordships had held that previous judgement is
admissible under section 13 of the Evidence Act as assertions on title and the
manner in which they were recognized. It was held that such judgements are
admissible as instances where there had been claims and how they were settled.
In view of the clear and categorical pronouncements laid out above, I have to
necessarily hold that the judgements under Ex.A.26, Ex.A.7, Ex.A.8 r/w
Ex.A.33 and Ex.34 pertaining to title and rental transactions conclusively prove
that the property belongs to the plaintiff sangam. Both the courts below have

unfortunately not taken notice of these binding principles.

29. The argument that there was no sangam in 1905 and therefore, the
present plaintiff cannot maintain the suit is of no avail. This has been

conclusively answered as aforesaid.

30. The judgement of this court in Karuneegar Sangam rep. by its

President v. The Tahsildar and others [S.A.No.181 of 2010 dated

https://www.mhcﬁgoo]..?éjudis



S.4A.No.1078 of 2000

18.04.2023] upon which reliance has been placed by the learned counsel
Mr.R.Thiagarajan is of no avail. That related to an assignment by the
Government with respect to S.No0.604/2. But, the present suit relates to
S.N0.604/1. S.No.604/2 was admittedly a poramboke land. However,

S.No0.604/1 is not.

31. Taking advantage of the sub division made by the municipality,
Mr.R.Thiagarajan would argue that the property having been sub divided and
the sub division not having been objected to by the plaintiff, it has to be non-
suited. This is in my opinion, an argument in futility for more than one reason.
Firstly, revenue records will never confer title on a property. Ex.B.71 is a
Town Survey Extract which is a revenue record. Therefore, no right can be
claimed by the defendants on the basis of said record. Secondly, it is clear
from Ex.A.36 that the plaintiff sangam had, in fact, objected to the sub division
and after full-trial, the said suit had been decreed. Ex.A.36 was a suit between
the plaintiff herein and Tiruvannamalai Municipality objecting to the sub
division of the property into S.Nos.604/1A, 604/1B1, 604/1B2A & 604/1B2B.
Therefore, the argument of Mr.R.Thiagarajan that the plaintiff had not

objected to the sub division is contrary to the record. The judgement in
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0.S.No.1078 of 1980 has been placed before me. The said suit was decreed by
the learned District Munsif on 08.09.1995 and the sub division that had been
made by the municipality was declared to be illegal and the same was set aside.
The said decree had become final. Therefore, I am not in a position to agree
with the submission that sub division was made but was not objected to. On the
contra, the records before me very clearly show that the sub division was
objected to and a suit had been filed and the same had been decreed and it had

become final. Therefore, that objection too is without any basis.

32. It is pertinent to point out here that mutation of revenue records was
at the instance of Kuppusami Naidu, the 1* defendant, without the knowledge
of the plaintiff sangam. Therefore, such revenue records cannot confer title or
any right on the first defendant as against the interest of the plaintiff sangam

who have shown continuity in title from 10.06.1905 till date.

33. The argument of Mr.R.Thiagarajan that the defendants have
perfected title by adverse possession is based on Ex.B.2 to Ex.B.73. Ex.B.2 to
B.70 are municipal records. Mere payment of taxes will not amount to adverse

possession. The very fact that the defendants plead adverse possession shows
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that the 1* defendant (deceased) had conceded to the title of the plaintiff
sangam. See, Dagadabai v. Abbas [(2017) 13 SCC 705, para 16)]. Therefore,
it is too late in the day for the defendants to plead that the plaintiff does not

have title to the suit property.

34. In order to establish the claim of adverse possession, a defendant
must prove something more than that merely he/she is in possession of the
property for over a long period. I would take guidance from the judgement in
Pilla Akkayyamma v. Channappa [ILR 2015 Kar 3841] wherein while
dealing with the principles of adverse possession, Justice Abdul Nazeer [as he
then was] was pleased to hold as follows:-

“27. The concept of adverse possession
contemplates a hostile possession i.e. a possession which
is expressly or impliedly in denial of the title of the true
owner. Possession to be adverse must be possession by a
person, who does not acknowledge others' rights but
denies them. Possession implies dominion and control
and the consciousness in the mind of the person having
dominion over an object that he has it and can exercise
it. Mere possession of the land would not ripen into
possessory title. Possessor must have animus possidendi

and hold the land adverse to the title of the true owner.
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Occupation only implies bare use of the land without any
right to retain it. In order to constitute adverse
possession, there must be actual possession of a person
claiming as of right by himself or by persons deriving
title from him. To prove title to the land by adverse
possession, it is not sufficient to show that some acts of
possession have been done. The possession required
must be adequate in continuity, in publicity and in extent
to show that it is adverse to the owner. In other words,
the possession must be actual, visible, exclusive, hostile
and continued during the time necessary to create a bar

under the statute of limitation.

...................................

30. In a suit falling under Article 65 of the
Limitation Act, plaintiff must establish his title to the
property. He need not prove that he was in possession
within 12 years. If he fails to prove his title, the suits
fails, and the question of adverse possession does not
arise in such a case. When the plaintiff has established
his title to a land, the burden of proving that he has lost
that title by reason of the adverse possession of the
defendant lies upon the defendant. If the defendant fails
to prove that he has been in adverse possession for more
than 12 years, the plaintiff is entitled to succeed simply
on the strength of his title. A person alleging that he has
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become owner of immovable property by adverse
possession must establish that he was in possession of
the property peaceably, openly and in assertion of a title
hostile to the real owner. Stricter proof is required to
establish acquisition of title by adverse possession for

the statutory period.”

35. I have also informed myself of the Supreme Court judgement in State
of Haryana v. Mukesh Kumar [(2011) 10 SCC 404] wherein the Court held

as follows:-

“A person pleading adverse possession has no
equities in his favour since he is trying to defeat the
rights of the true owner. It is for him to clearly plead and

establish all facts necessary to establish adverse

29

possession. ............

36. The aforesaid view of Justice Nazeer has found acceptance at the
hands of a Constitutional Bench of the Supreme Court in M. Siddiq (Ram
Janmabhumi Temple-5 J.) v. Suresh Das, [(2020) 1 SCC 1, para 1154)].
Applying this test to the facts in hand, I have to necessarily come to a
conclusion that the defendants have failed to prove the plea of adverse

possession. The plea of adverse possession having failed and the plaintiff
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having proved its title to the suit property, a decree for recovery of possession

necessarily has to follow.

37. A crucial factor which constrains me to look against the defendants is
Ex.A.3 and Ex.A.4. Under these two documents, the 1% defendant's father-in-
law and the 2™ defendant's father - Parasurama Naidu had taken the property on
lease. According to Mr.R.Thiagarajan, learned counsel, the said lease was
surrendered by Parasurama Naidu and thereafter, the land had been encroached
by the defendants. Firstly, there is no proof of surrender and secondly, there is
a positive evidence that the 2™ defendant, the daughter of Parasurama Naidu
and the wife of the 1* defendant continued to be in possession of the property

as a lessee.

38. In the case on hand, I am satisfied that the a lessee cannot claim
adverse possession and, in any event, the defendants have not established all

the facts necessary to succeed in their claim.

39. The payment of rents and account books have been produced before
the court under Ex.A.5.This shows that Parasurama Naidu was regularly paying

rent to the plaintiff's predecessors. Apart from that the 2™ defendant had

https://www.mhc%goo%.?éjudis



S.4A.No.1078 of 2000

endorsed her signature under Ex.A.28 as a tenant of the property. As late as
18.04.1965, Saradhambal Ammal had admitted that she was paying rent for the
period from 01.04.1963 to 31.03.1965 and had endorsed her signature at the
bottom of Ex.A.30. The relevant portion is at page 59 of Ex.A.30. A tenant
having taken possession of the property cannot plead adverse possession. This
is clear from the view of the Supreme Court in Nand Ram v. Jagdish Prasad

[(2020) 9 SCC 393.

40. In the said judgement, referring to Section 111, 108 (q) and 116 of
the Transfer of Property Act, 1882, the court held that a lessee continues to be
liable to the lessor till the possession has been actually restored to the lessor
and till such handing over of possession. semblance of relationship continues.
The court further held that in law there is a presumption of continuity of
tenancy and against the possession of the tenant becoming adverse. This
doctrine of estoppel of a tenant continues to operate even after the termination
of the tenancy and debars a tenant, however defective the title of the lessor may
be from pleading adverse possession without first openly and second, actually
surrendering possession of the property to the lessor. The court also was

pleased to hold that a tenant by mere continuance in possession is deemed to
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have acknowledged both the lessor's title and his or her liability to pay mesne

profits for the use and occupation of the property continues.

41. In the instant case, as seen from the above, the defendants have
pleaded adverse possession and I have found that this amounts to admission of
the plaintiff's title. Apart from that, Exs.A.3, A4 and A.30 and other rental
books produced before the trial court positively convince me that the
defendants had taken possession of the property as lessees and today, are
turning around and pleading that they are the owners of the property by

prescription. Such a plea is impermissible.

42. I have to point out that Ex.A.28 is the rental receipt which had been
executed before the dispute had arisen between the plaintiff and the defendants.
The documents under Ex.A.28 to Ex.A.30 conclusively prove the relationship

of lessee and lessor between the 1* defendant and the plaintiff sangam.

43. The other factor to be noticed is that the construction made by the
defendants was just before the presentation of the plaint. This is clear from the

Advocate Commissioner's report filed under Ex.C.1.  The report reads as

https://www.mhc%goo]..?éjudis



follows:-

https://www.mhcﬁr}goo]..?éjudis

S.4A.No.1078 of 2000

“1.1find A B C D as marked in the plan is a new
enclosure of 4 walls just built without proper roofing
and without flooring. There is only sand filled up on the
floor. Only pucca walls have been raised on all four
sides of A B C D portion, the walls having been raised
just 1 or 2 days before the date of my inspection as I felt
by physical verification of the wetness on the wall. The
walls are also yet to be cemented. As I have shown in
the plan there is a bath room and latrine (newly build
with above mentioned fashion without pucca roofing)
and only with Tatched (s.ewr) roofing of which the
southern wall is the portion of the main wall of C.D. and
the northern portion of wall i1s marked as M N O. In this
newly build portion there is a Cycle shop in the northern
corner. The A D portion measures 13 2 feet. This A B
C D portion of the suit property is on the western side of
Ayyangulam street and south of Sannadhi street.

2. In rear portion of ABC Die, BEF C (as
shown in the enclosed plan) I find the following
physical features. As shown in the plan there is a raised
foundation to about 1 ' feet (P Q R S). P.Q. measuring
20 feet and P.S. measuring 12 feet. No building is
raised on it. I find the entire B E F C portion is without

any roofing whatsoever. On the northern side of the B E
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F C portion there is staircase leading to the defendants
portion dwelling upstairs as shown in the plan. I find the
suit property is bounded by Nararaja Pillai's house on
the southern side and Dr.Sivaprakasam's house on the
western side. There is one Sappoto and Neam tree as
shown in the plan. The portion B.E. Measuring 24 '
feet and B.C. Measures 29 feet. There is a vacant

portion of 5' in front of A.D. portion in the suit property.

44. An Advocate Commissioner's report may be read as evidence in a
suit as per Order 26, Rule 10 of CPC. In the instant case, though the Advocate
Commissioner had filed a report stating that the construction is new, no
objection was filed by the defendants.  This is despite the fact that the
defendants were present at the time of inspection of site by the Advocate
Commissioner. No steps were taken to cross-examine the Advocate
Commissioner in order to controvert the report. Therefore, I read the
Advocate Commissioner's Report and Sketch as evidence in the suit. The result
of it being that the defendants cannot claim that construction had been in place
from 1960 onwards. The Advocate Commissioner had visited the suit property
in 1980, soon after the presentation of the plaint on 23.01.1980. The rough
plan under Ex.C.2 annexed to the Advocate Commissioner's report (Ex.C.1)

shows that the construction had been made on the vacant land that had then
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been available. I have already held in S.A.No.181 of 2010 that the defendants
have a right by virtue of an assignment with respect of S.No0.604/2. The present
construction has been shown in S.No.604/1.

45. The statement that the cause of action pleaded in the plaint is false
and therefore, the suit has to be dismissed does not appeal to me. Here is the
case where the plaintiff sangam has been litigating for more than 30 years
starting from 1946 till 1980, when the present suit was presented. Consistently,
the title of the plaintiff has been upheld. They have been taken on appeal and
the appeals also ended in their favour. The cause of action is a bundle of facts
which results in deciding the court's jurisdiction and granting a decree. 1 will
not read one line in the said paragraph whereunder cause of action is pleaded
in order to non-suit the plaintiff. The entire reading of the plaint discloses a
cause of action that there has been a consistent attempt by the lessee to deny
the title of the lessor.

46. The courts have already held that a separate paragraph for cause of
action is not necessary. I rely upon a judgement of a Division Bench of Lahore
High Court in Fateh Ali Shah v. Muhammad Baksh [1927 SCC OnLine
Lah 589 : ILR (1928) 9 Lah 428 : AIR 1928 Lah 516] wherein two-judges of

the Division Bench were pleased to hold as follows:-
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As pointed out already, a reading of the plaint shows a cause of action. The

mere fact that a single sentence in an unnecessary paragraph states that
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“Moreover, the Civil Procedure Code nowhere
provides that the plaintiff shall state in a separate
paragraph of the plaint the date of accrual of the cause
of action. All that it requires is that the facts
constituting the cause of action and when it arose
should be stated in the plaint. Order VII, Rule 1 of Civil
Procedure Code, is quite clear on this the plaints and
the pleadings in Appendix A of the first schedule to the
Civil Procedure Code do not contain a separate
paragraph stating when the cause of action arose. The
omission to mention the dates of reversal of the entries
and dispossession of the plaintiffs was not noticed by
the parties when the issues were framed but the
necessary information, it appears, was supplied during
the trial. In my opinion, this was merely a formal
omission which does not in any way affect the merits of
the case and the plaintiffs cannot be tied down to the
date of the accrual of the cause of action mentioned in
the plaint. The Court is entitled, as the learned Senior
Subordinate Judge has done, to determine the date on
which the cause of action arose from the facts alleged

and proved.”
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possession had been taken in 1980 does not persuade me to non-suit the
plaintiff. =~ Apart from that, as noticed in the previous paragraph, the
construction had been made about 2 days prior to the visit of the Advocate
Commissioner to the site. The Advocate Commissioner had visited the site on
30.01.1980. Therefore, I am of the clear view that the argument that cause of
action paragraph states that trespass was made in 1980 has to be read in that
light. Therefore, that objection too of Mr.R.Thiagarajan is rejected.

48. As far as the objection that the plaintiff society is not a juristic person
and therefore, the suit is not maintainable, I am not willing to accept the same
because such objection has not been raised in the written statement or before
the trial court or before the first appellate court. The question as to whether the
plaintiff is a juristic person or not, is not a pure question of law. Therefore, it
cannot be raised for the first time in the second appeal and hence, I reject that
objection too.

49. None of these issues have been gone into by the courts below. They
have not taken into consideration the judgements of the Supreme Court and
that of the Privy Council holding that a judgement which is not interparties is
admissible under Section 13 of the Indian Evidence Act. The courts below

ought to have probed the title in detail, especially, Exs.A.2, A7 to 9 and the
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lease deeds under Exs.A.3, A4 and A28 to A30. Had they done so, I am sure
they would have come to a conclusion that the plaintiff is the owner of the
property and is entitled for a decree of title and possession.

50. In the light of the discussions made above, the judgement and decree
of the trial court as well as the first appellate court are liable to be set aside and

the suit has to be decreed as prayed for with costs throughout.

In the result, this Second Appeal is allowed; the decree and judgement
dated 25.07.1997 dismissing the suit in O.S.No.160 of 1980 by the learned
Additional District Munsif, Tiruvannamalai and as confirmed by decree and
judgement dated 22.03.2000 in A.S.No.12 of 1999 by the learned Principal
Subordinate Judge, Tiruvannamalai, are set aside; and the suit in O.S.No.160 of

1980 is decreed as prayed for. Costs throughout.

The plaintiff sangam is declared as the absolute owner of the suit
property and consequentially entitled for recovery of vacant possession. Time
for delivery of vacant possession of the suit property is 3 (Three) months.

Consequently, connected CMP is closed.

24..05..2023
Index : yes / no
Neutral Citation :yes/no
kmk
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To

1.The Principal Subordinate Judge, Tiruvannamalai, Tiruvannamalai District.
2.The Additional District Munsif, Tiruvannamalai, Thiruvannamalai District.
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