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Prayer:- Criminal Appeal filed under Section 374[2] of Cr.P.C., to call for the
records relating to the proceedings dated 13.07.2018 in SC.NO.267/2016 on the
file of the learned III Additional Sessions Judge, Salem, allow the appeal and set
aside the order.

For Appellants ; Mr.A Natarajan
Senior counsel for Mr.---
For Respondent Mr.A.Gokulakrishnan
Addl.Public Prosecutor
JUDGMENT

S.S.SUNDAR, J.

The above appeal is preferred by the appellants who are arrayed as Al to A7
challenging the judgment dated 13.07.2018 in SC.N0.267/2016 by the learned III
Additional District and Sessions Judge, Salem, whereby the appellants stood

convicted and sentenced as follows:-

Rank of the Conviction under Section Sentence Awarded
Accused
Al to A7 148, 447 and 302 IPC Each of the accused to

undergo 3 years rigorous
imprisonment and to pay a
fine of Rs.1000/- each, in
default, to undergo 3
months rigorous
imprisonment  for  the
offence under Section 148
IPC
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Each of the accused to
undergo 3 months rigorous
imprisonment and to pay a
fine of Rs.500/- each, for
the offence under Section
447 IPC

Each of the accused to
undergo life imprisonment
and to pay a fine of
Rs.1000/- each, in default,
to undergo 6 months
rigorous imprisonment for
the offence under Section
302 IPC

The sentences were ordered to run concurrently.

2.The case of the prosecution in a nutshell, is as follows:-

(a) The 1st accused Malligeswari is the adjacent land owner of the deceased
Venkatachalam and the land of the deceased lies in between the lands of Al.
There existed a dispute between the families of Al and the deceased in
taking water from the common well which is situated in S.NO.119/4 to the
land in S.No.119/6 by digging a canal. The enmity existed between them

for more than a decade and it grown day by day. A2 is the son of Al ; A3 is

3
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the daughter of A1, A4 is the husband of A3 ; A5 and A6 are the in-laws of
A2 and A7 is the wife of A2.

(b) On 29.10.2015 at about 11.30 p.m., the accused formed themselves into an
unlawful assembly, with a common object of causing damage to the
dripping irrigation pipelines running through the lands of the deceased at
Merkku Kattukottai, Thenkumarai, situated within the limits of the
respondent police and they trespassed into the lands of the deceased and
destroyed the dripping irrigation pipeline running through the lands of the
deceased. When the deceased and his wife/PW1 intervened and questioned
the acts of Al to A7, Al to A7 who were armed with wooden stick, spade
and iron rods, assaulted the deceased Venkatachalam with an intention to
murder him. A2 beat the deceased with the iron handle of the spade on the
backside of his head making him to fall down ; stuffed a piece of cloth in
his mouth since he was shouting and they jointly dragged the deceased in
the ground towards the well in the land of Al and threw the deceased into
the well with a common intention of causing his death by saying "B

Q&SNS TVSTEILT  Blovlflf&Edlemar  aumE &FrajLn", resulting in
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the instantaneous death of the deceased. Al, A4 and AS also attacked PW1,
wife of the deceased all over her body indiscriminately causing injuries on

her, which resulted in a complaint.

(c) PW1-Parameswari is the wife of the deceased. She had deposed that Al
had lands on the Northern and Southern side of her land in Thenkumarai
village ; that on 15.10.2015, there was a dispute between them and the
accused regarding laying of pipeline through her land ; that the accused
made an attempt to lay pipe through the land by trespassing into the land of
PW1 ; that when it was questioned by the deceased and his wife/PW1, the
accused assaulted the deceased; that the deceased was thereafter admitted in
the hospital and an enquiry was conducted by the police in that regard.
Hence, there existed enmity between both parties. It is her further evidence
that on the date of occurrence, i.e., 29.10.2015, at about 11.30 p.m., she
heard a noise of breaking the drip irrigation pipeline laid in her land ; that
PWI1 and her husband/deceased went out to see as to what was happening.
Her mother/PW2 and maternal aunt also followed them. They saw the

accused persons breaking the pipelines laid for drip irrigation by using
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spade, iron rod, iron pipe and wooden sticks. When the deceased
questioned their act, A2 assaulted the deceased on the backside of his head
using the iron handle of the spade [MO1]; A4 beat the deceased on his back
using iron rod [MO2] ; AS beat the deceased on his chest using iron pipe
[MO3]. When deceased raised an alarm, A5 stuffed a cloth into the mouth
of the deceased and the deceased fell down. When PW1 went and
intervened, A4 attacked her on her forehead using iron rod ; Al assaulted
her using a wooden stick [MO4] on her hip. Al, A3 and A7 attacked the
deceased indiscriminately using wooden sticks [MOs.5 to 7]. It is her
further case that the accused dragged the deceased to the common well of
accused which is situate beyond two agricultural fields and threw him into
the well. She also stated that when PW1, PW2 and her maternal aunt raised
hue and cry, villagers gathered and on seeing them, the accused threw the
weapons and fled away from the scene of crime.

(d) Thereafter, PW1 informed about the occurrence to her elder son/PW4 over
phone. PW4 in turn, informed the same to his relatives and also to the Fire

Services Department. He also informed the occurrence to his younger
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brother. PW1 further deposed that the Fire Services Personnel asked PW4
to inform the respondent police about the incident and that thereafter, the
police personnel came to the scene of crime and both the respondent police
and the Fire Service Department took the dead body of the deceased from
the well. PW4-son of PW1, wrote a complaint as dictated by PW1. Ex.P.1
is the complaint. Thereafter, police enquired her and recorded her
statement.

(e) Pursuant to the complaint, PW10-Gunasekaran, Sub Inspector of Police
attached to the respondent police at the relevant point of time, received the
complaint from PW1 at 4.30 a.m., on 30.10.2015 and registered a case in
Crime No.445/2015 for the alleged offences under Sections 147, 148, 323,
324 and 302 of IPC. Ex.P.10 is the FIR. He forwarded the complaint to the
Inspector of Police, to the Court concerned and also to the higher officials.

(f) PW13-Viswanathan, was the Inspector of Police at the relevant point of
time. He stated that he received information at 00.00 hours on
29/30.10.2015 about a dead body in a well and he came to the place of

occurrence. He received the FIR in Cr.No0.445/2015 at the scene of crime
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from PW10. Thereafter, he commenced the investigation. He prepared the
Observation Mahazar [Ex.P.2] and a Rough Sketch [Ex.P.13] in respect of
the scene of crime, namely, the well and the lands of A1 and Mani Gounder
in the presence of witnesses. He also seized the material objects, namely,
the spade, iron rods, iron pipe, wooden sticks, broken plastic pipes [MOs.1
to 6] under a Mahazar. Thereafter, he went to the land of PW1 and prepared
an Observation Mahazar [Ex.P4] and a Rough Sketch [Ex.P.14] in the
presence of witnesses. He also recovered broken plastic pipes [MOs.9 to
14] in the land of PW1 under Mahazars [Exs.5 and 6]. He sent the material
objects for chemical analysis under Form 91 [Exs.P16 to 19]. PWI3
conducted inquest on the dead body of the deceased in the presence of
panchayatdars and witnesses and prepared the Inquest Report under
Ex.P.15. He also enquired PWI1, PW2, Valliyammal, Velayutham,
Manogaran, Govindan and recorded their statements. The Investigating
Officer sent the dead body of Venkatachalam for postmortem through
PW12-Kulandaivel, Special Sub Inspector of Police, along with a

requisition.
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(g) PW9-Dr.Neelakandan, Assistant Surgeon attached to Attur Government
Hospital, on receipt of requisition on 30.10.2015, conducted autopsy on the
dead body of the deceased at 12.30 p.m. He found the following injuries:-

External Injuries:-

1.6x4cm abrasion over both upper eyelids.
2.Abrasion 5x2cm over right pinna brown colour.
3.10x5cm abrasion over lower back brown in colour.

Internal Injuries:-

Multiple rib fractures on both sides of chest, along with posterior rib #[1-4],

sternal fracture found on its upper end. Lungs and pleural cavity:- Lungs intact

and congested. About 1000ml of blood found in the pleural cavity. Heart:-Intact.
20ml of unclotted blood in the chambers. Stomach:- mucosa contains about 200ml
partially digested food particles seen. Intestine:-distended with gas. Liver:-

Intact. Both Kidneys:- Intact. skull: No fracture. Membrane:- Intact. Brain:-

Normal. Spleen: Intact and congested. Bladder-empty.
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(h)PWI11 opined that the deceased would appear to have died due to
hemorrhage, shock and injury to vital organs like lungs and multiple rib
fractures. Ex.P9 is the Postmortem Certificate and Ex.P.7 is the Toxicology
Report and Ex.P8 is the Chemical Analysis Report.

(1) PW13, the Investigating Officer continued the investigation and on
30.10.2015 at about 5.30 p.m., he arrested Al, A2 and A5 at
Manivizhundhan Bus Stand. A2 came forward to give a confession
statement voluntarily and the same was recorded by PW13 in the presence
of PW1 and other witnesses. The same was typed by Aravind in a Laptop.
On 13.11.2015 at 8.00 a.m., he arrested A4 and A6 at Sarvai Bus Stand. He
recorded the confession statement of A4 in the presence of one Kalaiselvi
and Raja. The accused were remanded to judicial custody. Since PW13 got
transferred, he handed over the case diary to his successor, PW14.

(j) PW2-Chinnapillai, mother of PW1 is also an eyewitness to the occurrence.

She corroborated the evidence of PW1.

10
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(k)PW3-Thiyagarajan, is a resident of Thenkumarai Village. He deposed that
he received the information from PW4 and went to the scene of occurrence
and found the dead body of the deceased in the well.

(1) PW4-Velmurugan, is the son of PW1 and the deceased Venkatachalam. He
had spoken about the dispute that existed between the accused family and
his family. He also stated about the previous incident that took place on
15.10.2015 where the deceased was assaulted by the accused when he tried
to prevent the accused from laying the pipeline through the land of PW1.

(m)PW5-Jayavel, is a resident of Olappadi village. He had deposed that on
30.10.2015 when he was proceeding to Thenkumarai Village at about 5.00
a.m., along with one Ramarpillai for his personal work, he saw a crowd near
the well of A1. When he went there, he saw a dead body in a well. On
enquiry, he came to know that it was Venkatachalam. He attested the
Observation Mahazar and Rough Sketch. He also stood as a witness for
seizure of material objects from the crime scene.

(n) PW6-Manimaran, is the Village Administrative Officer and he had deposed

that on 30.10.2015 at about 6.00 p.m., he received a phone call from the

11
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respondent police and when he went to the police station, he saw Al, A4
and AS and PW6 signed the confession statement given by A2.

(o)PW7-Kalaiselvi, was the Village Administrative Officer of Sarvai village at
the relevant point of time. She stood as a witness to the confession
statement given by A4.

(p) PW8-Sangeetha, is the Assistant Director of Forensic Science Laboratory,
Coimbatore. She examined the internal organs of the deceased and gave
Ex.P.7-Toxicology Report.

(@) PW11-Govindhan was the Station Officer in the Fire Service Department,
Attur at the relevant point of time. He had spoken to about the request
received from the office of the Deputy Superintendent of Police on
30.10.2015 at about 1.20 a.m. over phone about a dead body in a well in
Thenkumarai village and to rescue it. Thereafter, he went to the scene of
occurrence and removed the dead body with the help of his team and handed
over the dead body to PW13 for further investigation.

(r) PW12-Kulandaivel, Special Sub Inspector of Police attached to respondent

police had deposed that he had taken the dead body of the deceased along

12
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with a requisition to Attur Government Hospital for postmortem and on
completion of the same, he had handed over the dead body to the family
members of the deceased. He also recovered MO15-Half hand shirt, MO16-
Maroon colour trouser ands MOI17-brown colour underwear of the
deceased. He also prepared a Special Report under Ex.P12 and handed over
the same to the Investigating officer-PW13.

(s) PW14, took up further investigation on 12.01.2016. Since PW13 had
completed the substantial part of the investigation and recorded the
statements of the witnesses, he did not record any statements. He recorded
the statements of PW11-the doctor who conducted postmortem and PW8-
Sangeetha, Assistant Director, Forensic Science Laboratory, Coimbatore.
He completed the investigation and laid the charge sheet for the offences
under Sections 147, 148, 323, 324, 302 IPC before the Court concerned.

(t) On appearance of the appellants, papers u/s.207 Cr.P.C., were served on
them and the case was committed to Court of Sessions and later, transfered
to the learned III Additional Sessions Judge, Salem, who framed charges as

against the accused under Sections 148, 447, 302 and 352 of IPC.

13
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3.The prosecution examined 14 witnesses, marked 19 exhibits and 17
material objects. When the appellants were questioned u/s.313 Cr.P.C., they

denied their involvement.

4. The Trial Court held that the evidence of PWs.1 and 2 are reliable,
trustworthy and cogent. Even though a few discrepancies were pointed out and
the possibility of death occasioned due to accidental fall of the deceased into the
well which is 60 feet in depth, the Trial Court, based on the evidence of the
witnesses, came to the conclusion that the death was caused due to homicidal
violence and that the motive for the accused to murder the deceased is established.
Since the occurrence had happened at 11.30 p.m. on 29.10.2015, the Trial Court
was convinced that the presence of independent witnesses is not possible and that
the prosecution case about the illegal trespass of all the accused into the land of
the deceased, damage caused by them to the drip irrigation pipelines and the

murder of the deceased, are proved. The Trial Court further held that the evidence

14
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of PWs.1 and 2 is explicit about the crime. On the basis of the medical evidence,
the Trial Court reached the conclusion that the injury suffered by the deceased was
caused only by the weapons that were seized by the police from the crime scene
and that the multiple fractures in the body of the deceased cannot be due to any
other reason except the homicidal violence spoken to by PWs.1 and 2. Hence, the
Trial Court convicted and sentenced the accused as aforementioned. Challenging

the conviction and sentence, the present appeal is preferred.

5.Mr.A.Natarajan, learned Senior counsel appearing for the
appellants/accused assailed the impugned judgment of conviction and made the
following submissions:-

>The motive for the accused to commit the crime, is not established by any

independent evidence.

>There is a delay in lodging the complaint and also the FIR reaching the

Court concerned.

>PWs.1 and 2, the alleged eyewitnesses to the occurrence have assumed

that the death was caused by the accused and therefore, gave their version as

15
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if they had witnessed the crime. They are interested witnesses.

>On information from PWI1 about the occurrence, PW4, son of PW1
contacted the Fire Service Department to rescue the body and not reported
the incident as a crime to the police. This aspect of the case was never
considered by the Trial Court.

>The narration of the incident by PW1 and PW2 is artificial and the
improbability of their version can be inferred from the very unnaturality of
their story.

>The Trial Court ought to have considered the vital contradictions in the
evidence of PW4 and PW5.

>The material contradiction between the complaint under Ex.P1 and the
evidence of PW1 before the Court, has not been considered by the Trial
Court, especially when the injuries found in the body of the deceased do not
tally with the statement of PW1.

>The non recovery of the Report prepared by the Fire Service Department

after recovery of the dead body from the well, by the police is fatal to the

16
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prosecution.

2>PWI1 in her complaint and evidence spoke about the accused attacking her
with the murder weapon, no injury is reported and PW1 did not even speak
about any medical aid or treatment given to her for any injury.

>The material objects seized from the scene of occurrence do not contain
any blood stains and that PW13 himself had admitted that he could not
collect any blood stained cloth or sand as there was no such evidence in the
place of occurrence.

>The evidence of PW9, the doctor who conducted postmortem had opined
that the death might have caused due to accidental fall by the deceased and
that the injuries found on the body of the deceased could also be due to such
accidental fall and this evidence of PWO9 has not been taken into
consideration by the Trial Court.

>The Trial Court failed to consider the overall circumstances which would
indicate that the presence of PW1 in the scene of crime is highly doubtful.
The evidence of PW1 that the deceased was attacked by the accused ; that

they stuffed a cloth in his mouth after hitting him and dragged the deceased

17
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for about 50 metres to the well and then threw him into the well, are
improbable and unnatural and this would only falsify the evidence of PW1.
>Learned Senior Counsel also pointed out several other contradictions and

improbabilities that can be inferred from the sequence of events.

6.Per contra, Mr.A.Gokulakrishnan, learned Additional Public Prosecutor
submitted that the prosecution has proved its case beyond all reasonable doubts.
He submitted that the conclusion of the Trial Court on the basis of the evidence is
unassailable. The discrepancies pointed out by the learned Senior counsel for
appellants, according to him, are not material contradictions to vitiate the
judgment of the Trial Court. He submitted that the prosecution has proved its
case that the murder was committed by all the accused in the same manner as
spoken to by PW1 and that the judgment of the Trial Court is perfectly in order

and prays for dismissal of this appeal.

7.This Court has carefully considered the rival submissions and also perused

the materials placed including the impugned judgment of conviction.

18
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8.Points for consideration:

[a] Whether motive is established?

[b]Whether the crime has taken place in the manner reported by PW1?

[c]Whether the evidence of PW1 and PW?2 is trustworthy and cogent

and can be accepted?

[d]Whether the prosecution has proved its case beyond reasonable
doubt?

[e]Whether the judgment of the Trial Court warrants interference?

POINT [A]:-

9.In this case, the motive is spoken to by PW1, PW2 and PW4. From the
complaint [Ex.P1], the motive attributed is that Al is having her land on the
Southern and Northern of the land of PW1. Since there is no well on the Northern
part of the land of Al, it is stated that on 15.10.2015, all the accused trespassed
into the land of PW1 and tried to draw water to A1’s land situate in the Northern
side by laying a pipeline through the land of PWI1. When PWI1 and her
husband/deceased tried to prevent them from laying the pipeline, the prosecution
case is that the accused along with their henchmen, attacked the deceased. The

deceased was stated to be admitted in the hospital for treatment. Though it is

19
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stated in the complaint that a case was registered and police enquired them, no
such complaint was marked before the Court below or any independent witness
who witnessed the previous incident on 15.10.2015 was examined. Exs.P13 and
P14 are the Rough Sketches drawn by PW13. Ex.P13 is the Rough Sketch
showing the well belonged to Al where the body of the deceased was found.
Ex.P14 is the Rough Sketch that shows the land of the deceased through which a
pipeline was laid. Except referring to the traces for digging to lay a pipeline and
some broken plastic pieces of pipes, no evidence is available in this case as to the
actual laying of pipeline through the land of PW1. However, it is pertinent to
mention that PW1 in her chief stated that accused came along with paid hooligans

assaulted the deceased and had laid pipelines in the land of deceased earlier.

10.Even according to PW1, the accused are the aggressors on 15.10.2015.
Though it is stated that the dispute between the families of the deceased and
accused regarding laying of pipeline took place earlier on 15.10.2015, there is no
independent evidence to establish the nature of the dispute from which one can

draw an inference of any strong motive for all the accused to commit the heinous

20
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crime of murder, murdering the deceased who 1is just a neighbouring land owner.
It is to be noted that Al is a lady who, according to the prosecution, owns lands
on the Northern and Southern side of PW1’s land. A2 and A3 are the son and
daughter of A1. A4 is the husband of A3, A5 and A6 are the father-in-law and
brother-in-law of A2 and A7 is the wife of A2. From the relationship it is seen
that A2 and A3, who are son and daughter of A1, may have a reason to join with
their mother/A1 to commit the crime. A4 to A7, though are close relatives to Al,
are not blood relatives of A1 to A3. Their association to commit the murder of the
deceased cannot be readily inferred. Merely because A1l had a land dispute with a

stranger, it is very difficult to infer motive for A4 to A7.

11.As pointed out earlier, the nature of land dispute or the dispute regarding
laying of pipeline, is not spoken to any of the witnesses. From the Rough
Sketches-Exs.P13, P14 and the Observation Mahazars, Exs.P2 and P4, this Court
is unable to get any clue to corroborate the evidence of PW1. Ex.P.14 is an
extension of Ex.P13. We are unable to reconcile Exs.P13 and P14. Even though

it 1s stated that Ex.P14 is the continuation of Ex.P13, the reference to broken
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gatewall, broken plastic pieces of pipe, cannot be connected to the incident as
spoken to by PW1. Ex.P13 refers to the well of A1 where the dead body was
found. In Ex.P2, PW13, who prepared it, has mentioned that the pipe connections
from the well have been broken. This connection belongs to accused. From
Exs.P13 and P14, the occurrence happened in the land belonged to the deceased.
Ex.P4 is the 2" Observation Mahazar where PW13 has mentioned about the traces
of damages caused to the underground pipeline. This also does not corroborate

evidence of PW1 about the motive.

12.PW1 has given evidence that the accused were prevented from laying
pipeline on 15.10.2015. PW1 has stated in her complaint that on 15.10.2015, the
accused had laid the pipeline through the land of PW1 and the deceased was
assaulted when he tried to stop laying of pipelines. Only in continuation of the
prior enmity, it is stated by PW1 that on 29.10.2015 at about 11.30 p.m., all the
accused trespassed into the land of the deceased and broke the drip irrigation
pipeline with iron rod, spade and wooden sticks and when PW1 and the deceased

intervened, the accused attacked the deceased as well as PW1 indiscriminately.
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The mother and the maternal aunt of PW1 though witnessed the occurrence and
PW2 gave evidence in tune with the evidence of PW1, the nature of dispute
between the family of the accused and the reason for provoking the accused to
assault the deceased. PW2 also speaks about the incident that took place fifteen
days prior to the murder. She had stated that the deceased was assaulted by the
accused when he prevented them from laying pipeline. From the evidence of
PWs.1 and 2, the accused are the aggressors even earlier about fifteen days back.
Though the deceased was attacked and was admitted in hospital in the previous
incident and it is stated that a complaint was lodged, the complaint or the nature of
enquiry by the police is not supported by either a written complaint or through
evidence of any independent witness. This Court is, therefore unable to find a
motive for the accused persons to join together to commit the murder of the
deceased. Hence, Point [A] is answered against the prosecution by holding

that the prosecution has miserably failed to prove the motive aspect.

POINT [B]:-

13.From the statement of every witness, particularly, the official witnesses,

23
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namely, PW13 and PW11, the incident was not reported as a murder, but reported
as “’body found in a well’’. PWI, in the course of her chief examination, had
stated that villagers gathered after hearing the hue and cry of PW1 and PW2 and
that the accused fled away from the scene of crime leaving the weapons in the
crime scene itself. PWI1 called her elder son-PW4 over phone, who then gave
information to his younger brother and relatives. Even according to PW1, PW4
contacted the Fire Service Department first and that, it was PW11, who requested
PW4 to inform the incident to police. She further stated that both the Fire Service
personnel and police personnel came to the spot, namely the well and rescued the
body from the well. PW3, a neighbour, also spoken to the fact that on the
information given by PW4, he came to the spot and only thereafter, the police as

well as the Fire Service personnel came to the scene.

14. Though PW4 in his evidence, stated that his mother had informed about
the fact that the deceased was attacked by the accused. It is his further version that
he came to the spot, viz., well, where the body of his father was found floating.

However, he admits that he informed the Fire Service Department about the

24
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floating of the body of this father. Only when the Fire Service personnel

requested PW4 to inform the police, PW4 gave information to the police.

Thereafter, the police officials and the Fire Service personnel came to the spot.
During cross examination, PW4 specifically stated that he did not inform the

Deputy Superintendent of Police on the date of occurrence.

15.PW11 is the Station Officer of Attur Fire Service Station at the relevant
point of time. He stated that he received information at 1.20 a.m. on 30.10.2015
about the body of the deceased in the well. It is to be noted that the information
received by him is not about the homicidal violence. They were requested to
rescue the body of the deceased from the well. According to PW11, the water
level was upto two feet in the well and the dead body was rescued from the well.
Though PWI11 had stated that the information regarding the dead body was
received from the office of the Deputy Superintendent of Police and spoken about
the report they had prepared pursuant to the rescue operation, he admits that he did

not hand over the said report to the police/Investigating Officer. From this, it is
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evidence that till the body was rescued, even the Fire service Department was not
informed about any homicidal violence. No request was made by the Investigating
Officer to hand over the Report which PW11 had prepared pursuant to the rescue

operation.

16.It is very important to note that PW13, the Investigating Officer has
admitted that he was informed about the dead body in the well at about 00.00
hours on 29/30.10.2015. Therefore, the first information that was given to the
Investigating Officer at 00.00 hours was also not about the homicidal violence, but
about a dead body in the well. Hence, the complaint under Ex.P1 lodged at 4.30
a.m. on 30.10.2015, even according to PW1, is long after the police visited the

scene of occurrence.

17.Also, the complaint [Ex.P1] and the FIR [Ex.P10] reached the
jurisdictional Magistrate Court only at 1.00 p.m. on 30.10.2015. Though the
complaint was given only on 30.10.2015, it is dated 29.10.2015. PW13-

Investigating Officer has not given any explanation, why the FIR was sent to the
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Magistrate Court belatedly, though the complaint was given at 4.30 a.m. on
30.10.2015 and the distance between the Police Station and the Court was only 18
Kms. From the sequence of events and evidence of all the witnesses, this Court is
able to see that the incident was reported as ‘a dead body found in the well’ and
not about homicidal violence. Hence, this Court is of the view that the crime
has not been reported in the manner as alleged by PW1. Point [B] is

answered accordingly.

POINT [C]:-

18.In the complaint [Ex.P1], PW1 has stated about the nature of dispute
between the accused and her family. She categorically stated in her complaint that
the accused had laid the pipeline through their land to draw water to the land of
A1 on the Northern side. Therefore, the accused are the aggressors and that they
had laid the pipeline through the land of the deceased on 15.10.2015 itself. Then
the question arises for consideration is what prompted the accused to again break
the drip irrigation pipeline of the deceased on 29.10.2015. When the act of laying

pipe through the land of the deceased was accomplished on 15.10.2015 itself, the
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case of PW1 that the accused again came on 29.10.2015 and damaged the drip
irrigation pipeline of the deceased, is not believable. Perusal of Ex.P2 and Ex.P4
along with Sketch-Exs.P13 and P14, the broken PVC pipes and gate valve are
seized near the well of accused where the body of deceased was found and at the
place where underground pipeline was laid in the land of deceased. Therefore,
case of P.W.1 that accused were damaging the drip irrigation of pipelines of
deceased is false. In the complaint, she further states that the deceased and she
prevented the accused from damaging the dripping irrigation pipeline. She had
stated in the complaint [Ex.P.1] as follows:- "Brgnin 616l &Hewiou(Hld  lg
Oesiny &SHéH6a QFbLIlOGLIT S aulley  musdH Qb
@iy wewCeulyuller  euliute  sar  Seweullel  Uler  wewiemLuflsd
dHHECo e Haweut 1SS FSH  HCp  FTUBSI. 6T607 600 60T
eOVICHaveur),  weuprsd, medldeh  HHCwnt Sl  Sgured  @EIS)
pes  wedeHL  Lpyth @by womi o Lelled 2 eTer U QL KIS6T6
@y  eouluTayd,  SHigwrah yubsrisar.." However, in her evidence
she had stated as follows:- "yUGUTS weONCHaV6UN W&  0&FbSl60G Mt
@y Yy  Gurir  wewGeully  &smibursd  ete  Heawieumle  Lile
wewsmLullsd Qg dHg el baIGIWS B0 o 6er  @HLDLY
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e Oleu wurshGne  CEbBHIOGLMT o167 Semourlesr  Lilesr  oswismLuilsh
Qg & ST @iy wemlleuly  Fr.Qurl  HGWL. Yty @iy
sullured eel Semeulleal  (PHSIO Lvpsmn IS ST, bHS @Y
sl &r.0url Y@ wisflésn @by euluTe 66 SHeeurle
COBeha WH JusSHsri.  Ybs QY euly &r.6url @b, el
saeui  Quwn,  Yor Tl &S DleIN. SeueuTy &S SHICUT S
oreléasn a6 Sewoufleal  aumulled  Hiallemw  mUSSH  HMLSSBNI.
sioor  Heweu &Gl FrdiBg el Breih  GuTil  H(hSHESHe0.
sisTemen  ueurmsed @by  Swilwrsd 6Te (e LoaiemLulled g bHSi.
evsVICHaveurll  Spwrsd sl QLU Sy S S. Cuomuly  107SHlg

Fr.ourd @  wisflésn @@y  euluTs sataismLw @t

W& dsi..."

19.From the Postmortem Certificate [Ex.P9], it is seen that there is no
external injuries on the head. The doctor who conducted postmortem, namely,
PWO9, except referring to some abrasions on the right eye, leg and back, has not
found any other external injuries to account for the cause of death of the deceased

due to assault by weapons which are seized at the scene of occurrence.
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20.PW13, in his cross examination, has stated as follows:-"..gjaleumrny

6l & msL6Vluy 6161 FHl60 LGy & & Hl 6wt 660Ul 63T LI 6ot L1 & & & 60 STWID

QIUST S Gl&msvsLLILIL Al6D6m 6. GCleuariLemL w6t STwid
260636V 6l 687 LI & 1T 60 &HIT6oT T 68T Ll&Fmsvevalls06m 6V 6T63T MIT 60
FfSMel...... FLhL6 QL& 3l60 Q& 6om 1o Slif] L0 6557 G swT T
e SLILMH NIl (m & BT 6T60T MIT 60 FLLI6U QL K166 SJLILIg UIT 6T

SLWEIGST G @semev  BIsT  ewsUUDBlw U SEISafls0
QuéSHEEH®I  @s0ew6v. Cumuy 1S5 GPSS EFHEHHD AUBSHM
6T6BT MIT 6V FHOSHHIN 6UIb & i &M 63T @y OILIT (L & 6361 QQIUT T HG6U
6 &LUMHN] 9| 1L G 67 631 GomLig 34,611 6907 151 &5 611 UL & &N
FUNBSULTS —HOUREISG6N  TRIUSTOST6H  FMeim CUTHL&mar b6l
SLw  gflailwed JUNSESSIDG A@IOU  BLOYEDS  61(H &&all0sm6eu
61T I6D  FMW6V6v...... . &1.1 e w  allgmysnauuilsd  Hel  Howrouir
Qlg  Cuml yYKHaFT eoull CUTLmESHICYTIL gai 2 L &HIMTSH6T 6168 )
CalLanes  OQamvslulmabsnrr  aaiprsd  yealeury — GlEmevsvallsiemsv.

Cueyh erei  allFngememullsd  o.&m]  weugred @iy  SWAWTEL  H6o )
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samuflel  (p&HIBSly  Uvpemm S SSTHGuT  wrellban  @miy
soiuumey 616 Seweulledl GbEhd UGSSIUD YSHSHSTHaD 6T6s & 6wl buit
&SHHICUTS ralssn  SHalenw euruld mudbSH LSBT 61610
Goliurs  Careellullmeasldr  aaimrsd  yeleurny  GlFmsvevallshemev.
Cusytd  aaigiemLw  allgrgemamulled  o.&M.]  SHaweusng S &6i
10606V1 6 & 6rveui], & & Dl s, GHSTG] 2 &ICwi &t SIgUIT6V
I)lg & ST H 6N 61637 ) Ol Fmsvadlufl(m s SIm 6T6BT MIT 60 66U )
Glgmsbsvallevemsv." He has further stated that "(p&6b H&Heush ynjlbsmasuilsh 7

DIl &am wHmd usv 6Ty GlETshevIUL (haTang sTeimme  &FilSme...."

21.Surprisingly, PW13 admitted that he has examined only the relatives
who are neighbours of the deceased and no one else. However, the explanation
offered by PW13 for not examining any other neighbour is that there was no other
house in the neighbourhood. However, PW1 in her evidence has stated that the
accused fled away from the crime scene fearing that people from neighbourhood

will come after hearing the hue and cry of PW1.

22.PW1 in her evidence, has stated that her husband was dragged through
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agricultural fields and was thrown in the well that belonged to Al. From the
Rough Sketch, it is seen that there is a well that belonged to the deceased himself
very near to the place of occurrence. However, it is the version of PW1 that the
deceased was dragged to the well of A1 which is far away from the land of
deceased and the distance is not less than 50 metres. It is not necessary for the
accused to drag the deceased to a distance and then throw him in their own well,
when a well 1s very much available in the land of deceased near the scene of
occurrence. Out of seven accused, three are female members. It is quite unnatural
for the accused who are not professionals to drag the deceased to a far away well
and push the deceased alive into their own well that too in the presence of PW1,

PW2 and another.

23.1t is also to be noted that PW1 has specifically deposed that a white cloth
was stuffed into the mouth of the deceased before he was dragged to the well. It is
to silence the deceased. When PW1 was there, why should they think to prevent
the deceased alone to make noise. The alleged cloth was not seized by the

Investigating Officer and produced as a material object before the Court. It is also
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to be noted that the complaint was given only at 4.30 a.m. even as per Ex.P1 and

the FIR marked as Ex.P10. However, the police came to scene of crime even at
00.30 hours on 30.10.2015, according to PW13. Therefore, the complaint under
Ex.P1 cannot be treated as one that emanated from PWI1. Further, in the
complaint, PW1 had specifically referred to the presence of all the seven accused
and seven more persons, who can be identified but cannot be named. However,
the presence of seven more persons in the scene of occurrence in relation to
murder was given a go-by, when the complainant was examined as PW1. PW2

does not speak about the presence of others apart from the accused herein.

24.1t 1s the categorical evidence of PW1 that blood splashed when A2
attacked the deceased with a spade on the backside of his head. However, as
pointed out earlier, the Postmortem Certificate as well as the evidence of PW9 and
the evidence of PW13 is specific that there is no blood injury on the body of the
deceased and no blood oozed from the head of the deceased. None of the material

objects was found with blood stains and therefore, no material object which was
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allegedly used for the offence was sent for Forensic analysis. All the material
objects are agricultural equipments. When no blood stain cloth of the deceased or
the blood stained earth was found at the scene of occurrence, the falsity of the
evidence of PW1 is ignored by the Trial Court. When a witness gets a clue from
her belief and consciously gives false evidence, her evidence as a whole has to be
carefully looked into. On a careful analysis of the evidence of PW1, this Court is
of the view that her evidence is on the basis of what she believed as true and not
from what she witnessed through her own eyes. From the overall evidence, this
Court finds that the evidence of PW1 and PW2 are not corroborative and cogent
and that the Trial Court has failed to appreciate the unnaturality and the
improbability or falsity of the evidence of PW1 and the glaring contradictions
which were never explained by the prosecution. Hence, this Court comes to the
irresistible conclusion that the oral evidence of PW1 and PW2 is not
trustworthy and reliable. It is not safe to rely upon the evidence of PW1 and
PW2 whose evidence are not only unreliable but contains several

improbabilities which cannot be reconciled when we see the entire evidence.
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DELAY IN FIR AND ABSENCE OF ANY ACCEPTABLE EXPLANATION

FOR THE MATERIAL CONTRADICTIONS IN THE EVIDENCE:-

25.1t 1s the evidence of PW1 that the occurrence was on 29.10.2015 at about
11.30 p.m. It is also admitted that the complaint was lodged at 4.30 a.m. on
30.10.2015, with a delay of five hours. The FIR reached the Court by 1.00 p.m.
The evidence of PW11-Station Officer of Attur Fire Service Station is categorical
to the effect that he received the information about the dead body in a well at
about 1.20 a.m. on 30.10.2015 and that he visited the spot at 1.40 a.m. He had
also spoken about the fact that the Investigating Officer-PW13 was present in the
scene when the rescue operation was done by him. PW4, in his evidence admits
that he was the one who gave information to the Fire service Department. He
specifically refers to the presence of police officials before the arrival of the Fire
Service personnel. Therefore, it was only after a preliminary investigation and the
rescuing of the dead body from the well, the complaint under Ex.P1 was given by

PW1 at 4.30 a.m. However, the prosecution has built a story that police came to
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the spot after receipt of the complaint-Ex.P1 at 4.30 a.m. following the incident
that took place at 11.30 p.m on 29.10.2015. From the overall evidence, this Court
is unable to accept the case of the prosecution that PW1 and her relatives had
witnessed the crime. The conviction based on their evidence alone vitiates the

verdict.

26.GLARING CONTRADICTIONS AND MATERIAL CIRCUMSTANCES

IGNORED BY THE TRIAL COURT:-

+The delay in lodging the complaint and the fact that the FIR reached
the Court concerned only at 1.30 p.m. on 30.10.2015.

+The complaint refers to the presence of seven more persons who can
be identified by PW1 but cannot be named. None of the witnesses
have spoken about the presence and involvement of seven more
persons in relation to the incident that took place on 29.10.2015.

+The complaint was lodged by PW1 after the police officials came to
the spot. However, according to PW1, the police officials came to the

spot only 30 minutes after lodging of the complaint. PW13 also
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admits that he received the information about the dead body in a well
at 00.00 hours on 30.10.2015 and visited the place of occurrence on
hearing the information.

+PWI1 admits that her son PW4 reported the incident to a superior
officer [Deputy Superintendent of Police]. However, PW4 states that
he does no know any superior police official or about any information
which he has passed on to any such superior officer. However, PW11
in his evidence has spoken to the fact that he received information
from the office of the Deputy Superintendent of Police regarding a
dead body in a well with a request to rescue the body.

+PW13 admits that he has not seen any evidence or seized any object
stained with the blood of the deceased and he has not collected blood
stained earth as he did not find any such evidence at the place of
occurrence.

+Even though PW1, according to her, witnessed the crime along with
her mother and maternal aunt, none of them made any attempt to save

the deceased when he was beaten by the accused and a white cloth
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was thrusted in his mouth or when he was dragged to a well by
crossing two agricultural fields to reach a far away well till he was
dumped in the well alive. When PWI1 knows that her husband is
dumped in the well alive and neighbours gathered around them
immediately, she did not make an attempt to save her husband who
could have been saved by giving immediate treatment. The Doctor
[PW9] who conducted the postmortem, has given his statement
regarding the nature of injuries as follows:-"60 Qg Hlawmnjled 55
suw g later e  BUT  alllpEurg Guduy STWEIGSEAT  gHLL
SUTUWILILYGTOTH]  6TOIMT6D  6UTUILILAT6T ). Q@ BUT  HI6ITSH
slampled allGurg CbEh& by 2 emLw  6UTUILIL6T 6T ST
6T6OT MIT6L  GUMTUILIL| 61T 61 &)."

+Even according to PW9, the death was caused due to excessive
internal bleeding and damage caused to vital organs and on account
of multiple fractures.

+If the evidence of PW1 and PW2 is eschewed, absolutely, there is no

evidence to connect the accused to the crime.
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POINTS [D] AND [E]:-

27.In view of the foregoing reasons and in the absence of any explanation to
the material contradictions, this Court, having regard to the fact that PW1 has
motive to implicate the accused/appellants on account of prior incident where the
accused are the aggressors, the conviction solely based on the evidence of PW1
and PW2 who are interested witnesses cannot be sustained. Hence, this Court
holds that the prosecution has not proved its case beyond all reasonable
doubts and the conviction based on uncorroborated evidence and materials
with unexplained contradictions in key witnesses, cannot be sustained and
therefore, the Judgment of the trial court has got be made undone by
upsetting the same and the appellants are entitled for acquittal. Points [D]

and [E] are answered accordingly.

28.Accordingly, the Criminal appeal stands allowed and the conviction and
sentence imposed on the appellants vide judgment dated 13.07.2018 in

SC.NO.267/2016 by the learned I1I Additional Sessions Judge, Salem, is set aside
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and the appellants are acquitted of all charges levelled against them.

29.1t is reported that the appellants are on bail. Bail bonds, if any executed

by them, shall stand terminated. Fine amount if any paid, shall be refunded to

them.
[SSSRJ] [SMI]
22.12.2023
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To
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Salem.

2.The Judicial Magistrate No.2,
Attur.

3.The Inspector of Police

Thalaivasal Police Station
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4. The Public Prosecutor
High Court,Chennai.
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