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Prayer:- Criminal Appeal filed under Section 374[2] of Cr.P.C., to call for the 

records relating to the proceedings dated 13.07.2018 in SC.NO.267/2016 on the 

file of the learned III Additional Sessions Judge, Salem, allow the appeal and set 

aside the order.

For Appellants : Mr.A.Natarajan

Senior counsel for Mr.---

For Respondent : Mr.A.Gokulakrishnan

Addl.Public Prosecutor

JUDGMENT

S.S.SUNDAR, J.

The above appeal is preferred by the appellants who are arrayed as A1 to A7 

challenging the judgment dated 13.07.2018 in SC.No.267/2016 by the learned III 

Additional  District  and  Sessions  Judge,  Salem,  whereby  the  appellants  stood 

convicted and sentenced as follows:-

Rank of the  

Accused

Conviction under Section Sentence Awarded

A1 to A7 148, 447 and 302 IPC Each  of  the  accused  to 

undergo  3  years  rigorous 

imprisonment and to pay a 

fine  of  Rs.1000/-  each,  in 

default,  to  undergo  3 

months  rigorous 

imprisonment  for  the 

offence  under  Section  148 

IPC
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Each  of  the  accused  to 

undergo 3 months rigorous 

imprisonment and to pay a 

fine  of  Rs.500/-  each,  for 

the  offence  under  Section 

447 IPC

Each  of  the  accused  to 

undergo  life  imprisonment 

and  to  pay  a  fine  of 

Rs.1000/-  each,  in  default, 

to  undergo  6  months 

rigorous  imprisonment  for 

the  offence  under  Section 

302 IPC

The sentences were ordered to run concurrently.

2.The case of the prosecution in a nutshell, is as follows:-

(a) The 1st  accused Malligeswari  is the adjacent land owner of the deceased 

Venkatachalam and the land of the deceased lies in between the lands of A1. 

There existed  a  dispute  between the  families  of  A1 and the  deceased in 

taking water from the common well which is situated in S.NO.119/4 to the 

land in S.No.119/6 by digging a canal.  The enmity existed between them 

for more than a decade and it grown day by day.  A2 is the son of A1 ; A3 is 
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the daughter of A1, A4 is the husband of A3 ; A5 and A6 are the in-laws of 

A2 and A7 is the wife of A2.

(b) On 29.10.2015 at about 11.30 p.m., the accused formed themselves into an 

unlawful  assembly,  with  a  common  object  of  causing  damage  to  the 

dripping irrigation pipelines running through the lands of the deceased at 

Merkku  Kattukottai,  Thenkumarai,  situated  within  the  limits  of  the 

respondent  police and they trespassed into the lands of the deceased and 

destroyed the dripping irrigation pipeline running through the lands of the 

deceased.   When the deceased and his wife/PW1 intervened and questioned 

the acts of A1 to A7, A1 to A7 who were armed with wooden stick, spade 

and iron rods, assaulted the deceased Venkatachalam with an intention to 

murder him.  A2 beat the deceased with the iron handle of the spade on the 

backside of his head making him to fall down ; stuffed a piece of cloth in 

his mouth since he was shouting and they jointly dragged the deceased in 

the ground towards the well in the land of A1 and threw the deceased into 

the  well  with  a  common  intention  of  causing  his  death  by  saying  ''eP 

,Uf;fpwjhyjhz;lh epyg;gpur;rpid tUJ rht[lh'',  resulting  in 
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the instantaneous death of the deceased.  A1, A4 and A5 also attacked PW1, 

wife of the deceased all over her body indiscriminately causing injuries on 

her, which resulted in a complaint.

(c) PW1-Parameswari is the wife of the deceased.  She had deposed that A1 

had lands on the Northern and Southern side of her land in Thenkumarai 

village  ;  that  on  15.10.2015,  there  was  a  dispute  between  them and  the 

accused regarding  laying of  pipeline  through her  land ;  that  the  accused 

made an attempt to lay pipe through the land by trespassing into the land of 

PW1 ; that when it was questioned by the deceased and his wife/PW1, the 

accused assaulted the deceased; that the deceased was thereafter admitted in 

the  hospital  and an enquiry was  conducted  by the  police  in  that  regard. 

Hence, there existed enmity between both parties.  It is her further evidence 

that  on the date  of  occurrence,  i.e.,  29.10.2015,  at  about 11.30 p.m., she 

heard a noise of breaking the drip irrigation pipeline laid in her land ; that 

PW1 and her husband/deceased went out to see as to what was happening. 

Her  mother/PW2 and  maternal  aunt  also  followed  them.   They saw the 

accused  persons  breaking  the  pipelines  laid  for  drip  irrigation  by  using 
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spade,  iron  rod,  iron  pipe  and  wooden  sticks.   When  the  deceased 

questioned their act, A2 assaulted the deceased on the backside of his head 

using the iron handle of the spade [MO1]; A4 beat the deceased on his back 

using iron rod [MO2] ; A5 beat the deceased on his chest using iron pipe 

[MO3].  When deceased raised an alarm, A5 stuffed a cloth into the mouth 

of  the  deceased  and  the  deceased  fell  down.   When  PW1  went  and 

intervened, A4 attacked her on her forehead using iron rod ; A1 assaulted 

her using a wooden stick [MO4] on her hip.  A1, A3 and A7 attacked the 

deceased  indiscriminately  using  wooden  sticks  [MOs.5  to  7].   It  is  her 

further case that the accused dragged the deceased to the common well of 

accused which is situate beyond two agricultural fields and threw him into 

the well.  She also stated that when PW1, PW2 and her maternal aunt raised 

hue and cry,  villagers gathered and on seeing them, the accused threw the 

weapons and fled away from the scene of crime.

(d)Thereafter, PW1 informed about the occurrence to her elder son/PW4 over 

phone.  PW4 in turn, informed the same to his relatives and also to the Fire 

Services  Department.   He  also  informed  the  occurrence  to  his  younger 
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brother.  PW1 further deposed that the Fire Services Personnel asked PW4 

to inform the respondent police about the incident and that thereafter, the 

police personnel came to the scene of crime and both the respondent police 

and the Fire Service Department took the dead body of the deceased from 

the well.  PW4-son of PW1, wrote a complaint as dictated by PW1.  Ex.P.1 

is  the  complaint.   Thereafter,  police  enquired  her  and  recorded  her 

statement.

(e) Pursuant  to  the  complaint,  PW10-Gunasekaran,  Sub  Inspector  of  Police 

attached to the respondent police at the relevant point of time, received the 

complaint from PW1 at 4.30 a.m., on 30.10.2015 and registered a case in 

Crime No.445/2015 for the alleged offences under Sections 147, 148, 323, 

324 and 302 of IPC. Ex.P.10 is the FIR.  He forwarded the complaint to the 

Inspector of Police, to the Court concerned and also to the higher officials.

(f) PW13-Viswanathan,  was  the  Inspector  of  Police  at  the  relevant  point  of 

time.   He  stated  that  he  received  information  at  00.00  hours  on 

29/30.10.2015 about  a dead body in a well  and he came to  the place of 

occurrence.  He received the FIR in Cr.No.445/2015 at  the scene of crime 
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from PW10.  Thereafter, he  commenced the investigation.  He prepared the 

Observation Mahazar [Ex.P.2] and a Rough Sketch [Ex.P.13] in respect of 

the scene of crime, namely, the well and the lands of A1 and Mani Gounder 

in the presence of witnesses.  He also seized the material objects, namely, 

the spade, iron rods, iron pipe, wooden sticks, broken plastic pipes [MOs.1 

to 6] under a Mahazar.  Thereafter, he went to the land of PW1 and prepared 

an  Observation  Mahazar  [Ex.P4]  and  a  Rough  Sketch  [Ex.P.14]  in  the 

presence of witnesses.  He also recovered broken plastic pipes [MOs.9 to 

14] in the land of PW1 under Mahazars [Exs.5 and 6].  He sent the material 

objects  for  chemical  analysis  under  Form  91  [Exs.P16  to  19].   PW13 

conducted  inquest  on  the  dead  body of  the  deceased  in  the  presence  of 

panchayatdars  and  witnesses  and  prepared  the  Inquest  Report  under 

Ex.P.15.   He  also  enquired  PW1,  PW2,  Valliyammal,  Velayutham, 

Manogaran,  Govindan  and  recorded  their  statements.   The  Investigating 

Officer  sent  the  dead  body  of  Venkatachalam  for  postmortem  through 

PW12-Kulandaivel,  Special  Sub  Inspector  of  Police,  along  with  a 

requisition.
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(g)PW9-Dr.Neelakandan,  Assistant  Surgeon  attached  to  Attur  Government 

Hospital, on receipt of requisition on 30.10.2015, conducted autopsy on the 

dead body of the deceased at 12.30 p.m.  He found the following injuries:-

External Injuries:-

1.6x4cm abrasion over both upper eyelids.

2.Abrasion 5x2cm over right pinna brown colour.

3.10x5cm abrasion over lower back brown in colour.

Internal Injuries:-

Multiple rib fractures on both sides of chest, along with posterior rib #[1-4], 

sternal fracture found on its upper end.  Lungs and pleural cavity:- Lungs intact 

and congested. About 1000ml of blood found in the pleural cavity. Heart:-Intact. 

20ml of unclotted blood in the chambers.  Stomach:- mucosa contains about 200ml 

partially  digested  food  particles  seen.   Intestine:-distended  with  gas.   Liver:- 

Intact.   Both Kidneys:- Intact.   skull:  No fracture.   Membrane:- Intact.  Brain:- 

Normal.  Spleen: Intact and congested.  Bladder-empty.  
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(h)PW11  opined  that  the  deceased  would  appear  to  have  died  due  to 

hemorrhage, shock and injury to vital organs like lungs and multiple rib

fractures.  Ex.P9 is the Postmortem Certificate and Ex.P.7 is the Toxicology 

Report and Ex.P8 is the Chemical Analysis Report.

(i) PW13,  the  Investigating  Officer  continued  the  investigation  and  on 

30.10.2015  at  about  5.30  p.m.,  he  arrested  A1,  A2  and  A5  at 

Manivizhundhan  Bus  Stand.   A2  came  forward  to  give  a  confession 

statement voluntarily and the same was recorded by PW13 in the presence 

of PW1 and other witnesses.  The same was typed by Aravind in a Laptop. 

On 13.11.2015 at 8.00 a.m., he arrested A4 and A6 at Sarvai Bus Stand.  He 

recorded the confession statement of A4 in the presence of one Kalaiselvi 

and Raja.  The accused were remanded to judicial custody.  Since PW13 got 

transferred, he handed over the case diary to his successor, PW14.

(j) PW2-Chinnapillai, mother of PW1 is also an eyewitness to the occurrence. 

She corroborated the evidence of PW1.
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(k)PW3-Thiyagarajan,  is a resident of Thenkumarai Village.  He deposed that 

he received the information from PW4 and went to the scene of occurrence 

and found the dead body of the deceased in the well.  

(l) PW4-Velmurugan, is the son of PW1 and the deceased Venkatachalam.  He 

had spoken about the dispute that existed between the accused family and 

his family.  He also stated about the previous incident that took place on 

15.10.2015 where the deceased was assaulted by the accused when he tried 

to prevent the accused from laying the pipeline through the land of PW1.

(m)PW5-Jayavel,  is a resident  of Olappadi village.  He had deposed that on 

30.10.2015 when he was proceeding to Thenkumarai Village at about 5.00 

a.m., along with one Ramarpillai for his personal work, he saw a crowd near 

the well of A1.  When he went there, he saw a dead body in a well.  On 

enquiry,  he  came  to  know  that  it  was  Venkatachalam.   He  attested  the 

Observation Mahazar and Rough Sketch.  He also stood as a witness for 

seizure of material objects from the crime scene.

(n)PW6-Manimaran, is the Village Administrative Officer and he had deposed 

that on 30.10.2015 at about 6.00 p.m., he received a phone call from the 
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respondent police and when he went to the police station, he saw A1, A4 

and A5 and PW6 signed the confession statement given by A2.

(o)PW7-Kalaiselvi, was the Village Administrative Officer of Sarvai village at 

the  relevant  point  of  time.   She  stood  as  a  witness  to  the  confession 

statement given by A4.

(p)PW8-Sangeetha, is the Assistant Director of Forensic Science Laboratory, 

Coimbatore.  She examined the internal organs of the deceased and gave 

Ex.P.7-Toxicology Report.

(q)PW11-Govindhan was the Station Officer in the Fire Service Department, 

Attur  at  the relevant  point  of  time.  He had spoken to about  the request 

received  from  the  office  of  the  Deputy  Superintendent  of  Police  on 

30.10.2015 at about 1.20 a.m. over phone about a dead body in a well in 

Thenkumarai village and to rescue it.  Thereafter, he went to the scene of 

occurrence and removed the dead body with the help of his team and handed 

over the dead body to PW13 for further investigation.

(r) PW12-Kulandaivel, Special Sub Inspector of Police attached to respondent 

police had deposed that he had taken the dead body of the deceased along 
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with  a  requisition  to  Attur  Government  Hospital  for  postmortem and  on 

completion of the same, he had handed over the dead body to the family 

members of the deceased.  He also recovered MO15-Half hand shirt, MO16-

Maroon  colour  trouser  ands  MO17-brown  colour  underwear  of  the 

deceased.  He also prepared a Special Report under Ex.P12 and handed over 

the same to the Investigating officer-PW13.

(s) PW14,  took  up  further  investigation  on  12.01.2016.   Since  PW13  had 

completed  the  substantial  part  of  the  investigation  and  recorded  the 

statements of the witnesses, he did not record any statements. He recorded 

the statements of PW11-the doctor who conducted postmortem and PW8-

Sangeetha,  Assistant  Director,  Forensic  Science  Laboratory,  Coimbatore. 

He completed the investigation and laid the charge sheet  for the offences 

under Sections 147, 148, 323, 324, 302 IPC before the Court concerned.

(t) On appearance of  the  appellants,  papers  u/s.207 Cr.P.C.,  were served on 

them and the case was committed to Court of Sessions and later, transfered 

to the learned III Additional Sessions Judge, Salem, who framed charges as 

against the accused under Sections 148, 447, 302 and 352 of IPC.
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3.The  prosecution  examined  14  witnesses,  marked  19  exhibits  and  17 

material  objects.  When  the  appellants  were  questioned  u/s.313  Cr.P.C.,  they 

denied their involvement.

4.The  Trial  Court  held  that  the  evidence  of  PWs.1  and  2  are  reliable, 

trustworthy and cogent.  Even though a few discrepancies were pointed out and 

the possibility of death occasioned due to accidental fall of the deceased into the 

well  which  is  60  feet  in  depth,  the  Trial  Court,  based  on  the  evidence  of  the 

witnesses,  came to  the  conclusion  that  the  death  was  caused due  to  homicidal 

violence and that the motive for the accused to murder the deceased is established. 

Since the occurrence had happened at 11.30 p.m. on 29.10.2015, the Trial Court 

was convinced that the presence of independent witnesses is not possible and that 

the prosecution case about the illegal trespass of all the accused into the land of 

the  deceased,  damage  caused  by them to  the  drip  irrigation  pipelines  and  the 

murder of the deceased, are proved.  The Trial Court further held that the evidence 
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of PWs.1 and 2 is explicit about the crime.  On the basis of the medical evidence, 

the Trial Court reached the conclusion that the injury suffered by the deceased was 

caused only by the weapons that were seized by the police from the crime scene 

and that the multiple fractures in the body of the deceased cannot be due to any 

other reason except the homicidal violence spoken to by PWs.1 and 2.  Hence, the 

Trial Court convicted and sentenced the accused as aforementioned.  Challenging 

the conviction and sentence, the present appeal is preferred.

5.Mr.A.Natarajan,  learned  Senior  counsel  appearing  for  the 

appellants/accused assailed the impugned judgment of conviction and made the 

following submissions:-

➔The motive for the accused to commit the crime, is not established by any 

independent evidence.

➔There is a delay in lodging the complaint and also the FIR reaching the 

Court concerned.

➔PWs.1 and 2,  the alleged eyewitnesses to the occurrence have assumed 

that the death was caused by the accused and therefore, gave their version as 
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if they had witnessed the crime.  They are interested witnesses.

➔On  information  from  PW1  about  the  occurrence,  PW4,  son  of  PW1 

contacted the Fire Service Department to rescue the body and not reported 

the incident  as a crime to the police.   This aspect of the case was never 

considered by the Trial Court.

➔The  narration  of  the  incident  by  PW1  and  PW2  is  artificial  and  the 

improbability of their version can be inferred from the very unnaturality of 

their story.

➔The Trial Court ought to have considered the vital contradictions in the 

evidence of PW4 and PW5. 

➔The material  contradiction between the complaint under Ex.P1 and the 

evidence of PW1 before the Court,  has not  been considered by the Trial 

Court, especially when the injuries found in the body of the deceased do not 

tally with the statement of PW1.

➔The non recovery of the Report prepared by the Fire Service Department 

after recovery of the dead body from the well, by the police is fatal to the 
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prosecution.

➔PW1 in her complaint and evidence spoke about the accused attacking her 

with the murder weapon,  no injury is reported and PW1 did not even speak 

about any medical aid or treatment given to her for any injury.

➔The material objects seized from the scene of occurrence do not contain 

any blood stains  and that  PW13 himself  had  admitted  that  he  could  not 

collect any blood stained cloth or sand as there was no such evidence in the 

place of occurrence.

➔The evidence of PW9, the doctor who conducted postmortem had opined 

that the death might have caused due to accidental fall by the deceased and 

that the injuries found on the body of the deceased could also be due to such 

accidental  fall  and  this  evidence  of  PW9  has  not  been  taken  into 

consideration by the Trial Court.

➔The Trial Court failed to consider the overall circumstances which would 

indicate that the presence of PW1 in the scene of crime is highly doubtful. 

The evidence of PW1 that the deceased was attacked by the accused ; that 

they stuffed a cloth in his mouth after hitting him and dragged the deceased 
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for  about  50  metres  to  the  well  and  then  threw  him into  the  well,  are 

improbable and unnatural and this would only falsify the evidence of PW1.

➔Learned Senior Counsel also pointed out several other contradictions and 

improbabilities that can be inferred from the sequence of events.

6.Per contra,  Mr.A.Gokulakrishnan,  learned Additional  Public Prosecutor 

submitted that  the prosecution has proved its case beyond all reasonable doubts. 

He submitted that the conclusion of the Trial Court on the basis of the evidence is 

unassailable.   The discrepancies  pointed  out  by the  learned Senior  counsel  for 

appellants,  according  to  him,  are  not  material  contradictions  to  vitiate  the 

judgment of  the Trial Court.  He submitted that the prosecution has proved its 

case that  the murder was committed by all  the accused in  the same manner as 

spoken to by PW1 and that the judgment of the Trial Court is perfectly in order 

and prays for dismissal of this appeal.

7.This Court has carefully considered the rival submissions and also perused 

the materials placed including the impugned judgment of conviction.
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8.Points for consideration:

[a]Whether motive is established?

[b]Whether the crime has taken place in the manner reported by PW1?

[c]Whether the evidence of PW1 and PW2 is trustworthy and cogent 

and can be accepted?

[d]Whether  the  prosecution  has  proved  its  case  beyond  reasonable 

doubt?

[e]Whether the judgment of the Trial Court warrants interference?

POINT [A]:-

9.In this case, the motive is spoken to by PW1, PW2 and PW4.  From the 

complaint  [Ex.P1],  the  motive  attributed  is  that  A1  is  having  her  land  on  the 

Southern and Northern of the land of PW1.  Since there is no well on the Northern 

part of the land of A1, it is stated that on 15.10.2015, all the accused trespassed 

into the land of PW1 and tried to draw water to A1’s land situate in the Northern 

side  by  laying  a  pipeline  through  the  land  of  PW1.   When  PW1  and  her 

husband/deceased tried to prevent them from laying the pipeline, the prosecution 

case is that the accused along with their henchmen, attacked the deceased.  The 

deceased was stated to be admitted in the hospital  for treatment.   Though it  is 
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stated in the complaint that a case was registered and police enquired them, no 

such complaint was marked before the Court below or any independent witness 

who witnessed the previous incident on 15.10.2015 was examined.  Exs.P13 and 

P14  are  the  Rough  Sketches  drawn  by  PW13.   Ex.P13  is  the  Rough  Sketch 

showing  the  well  belonged  to  A1 where  the  body of  the  deceased was  found. 

Ex.P14 is the Rough Sketch that shows the land of the deceased through which a 

pipeline was laid.  Except referring to the traces for digging to lay a pipeline and 

some broken plastic pieces of pipes, no evidence is available in this case as to the 

actual laying of pipeline through the land of PW1.  However, it is pertinent to 

mention that PW1 in her chief stated that accused came along with paid hooligans 

assaulted the deceased and had laid pipelines in the land of deceased earlier.

10.Even according to PW1, the accused are the aggressors on 15.10.2015. 

Though  it  is  stated  that  the  dispute  between  the  families  of  the  deceased  and 

accused regarding laying of pipeline took place earlier on 15.10.2015, there is no 

independent evidence to establish the nature of the dispute from which one can 

draw an inference of any  strong motive for all the accused to commit the heinous 
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crime of murder, murdering the deceased who is just a neighbouring land owner. 

It is to  be noted that A1 is a lady who, according to the prosecution, owns lands 

on the Northern and Southern side of PW1’s land.  A2 and A3 are the son and 

daughter of A1.  A4 is the husband of A3, A5 and A6 are the father-in-law and 

brother-in-law of A2 and A7 is the wife of A2.  From the relationship it is seen 

that A2 and A3, who are son and daughter of A1, may have a reason to join with 

their mother/A1 to commit the crime.  A4 to A7, though are close relatives to A1, 

are not blood relatives of A1 to A3.  Their association to commit the murder of the 

deceased cannot be readily inferred.  Merely because A1 had a land dispute with a 

stranger, it is very difficult to infer motive for A4 to A7.

11.As pointed out earlier, the nature of land dispute or the dispute regarding 

laying  of  pipeline,  is  not  spoken  to  any  of  the  witnesses.   From  the  Rough 

Sketches-Exs.P13, P14 and the Observation Mahazars, Exs.P2 and P4, this Court 

is  unable  to  get  any clue  to  corroborate  the  evidence  of  PW1.  Ex.P.14  is  an 

extension of Ex.P13.  We are unable to reconcile Exs.P13 and P14.  Even though 

it  is  stated  that  Ex.P14 is  the  continuation  of  Ex.P13,  the  reference  to  broken 
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gatewall,  broken plastic  pieces of  pipe,  cannot  be connected  to  the  incident  as 

spoken to by PW1.  Ex.P13 refers to the well of A1 where the dead body was 

found.  In Ex.P2, PW13, who prepared it, has mentioned that the pipe connections 

from the  well  have  been  broken.   This  connection  belongs  to  accused.   From 

Exs.P13 and P14, the occurrence happened in the land belonged to the deceased. 

Ex.P4 is the 2nd Observation Mahazar where PW13 has mentioned about the traces 

of damages caused to the underground pipeline.  This also does not corroborate 

evidence of PW1 about the motive.

12.PW1 has given evidence that the accused were prevented from laying 

pipeline on 15.10.2015.  PW1 has stated in her complaint that  on 15.10.2015, the 

accused  had  laid  the  pipeline  through  the  land  of  PW1 and  the  deceased  was 

assaulted when he tried to stop laying of pipelines.  Only in continuation of the 

prior enmity, it is stated by PW1 that on 29.10.2015 at about 11.30 p.m., all the 

accused  trespassed  into  the  land  of  the  deceased  and broke  the  drip  irrigation 

pipeline with iron rod, spade and wooden sticks and when PW1 and the deceased 

intervened, the accused attacked the deceased as well as PW1 indiscriminately. 
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The mother and the maternal aunt of PW1 though witnessed the occurrence and 

PW2 gave  evidence  in  tune  with  the  evidence  of  PW1,  the  nature  of  dispute 

between the family of the accused and the reason for provoking the accused to 

assault the deceased.  PW2 also speaks about the incident that took place fifteen 

days prior to the murder.  She had stated that the deceased was assaulted by the 

accused when he  prevented  them from laying pipeline.   From the  evidence  of 

PWs.1 and 2, the accused are the aggressors even earlier about fifteen days back. 

Though the deceased was attacked and was admitted in hospital in the previous 

incident and it is stated that a complaint was lodged, the complaint or the nature of 

enquiry by the police is not supported by either a written complaint or through 

evidence of any independent witness.  This Court is,  therefore unable to find a 

motive  for  the  accused  persons  to  join  together  to  commit  the  murder  of  the 

deceased.  Hence, Point [A] is answered against the prosecution by holding 

that the prosecution has miserably failed to prove the motive aspect.

POINT [B]:-

13.From the statement of every witness, particularly, the official witnesses, 
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namely, PW13 and PW11, the incident was not reported  as a murder, but reported 

as ‘’body found in a well’’.  PW1, in the course of her chief examination, had 

stated that villagers gathered after hearing the hue and cry of PW1 and PW2 and 

that the accused fled away from the scene of crime leaving the weapons in the 

crime scene itself.   PW1 called her elder son-PW4 over phone, who then gave 

information to his younger brother and relatives.  Even according to PW1, PW4 

contacted the Fire Service Department first and that, it was PW11, who requested 

PW4 to inform the incident to police.  She further stated that both the Fire Service 

personnel and police personnel came to the spot, namely the well and rescued the 

body  from the  well.   PW3,  a  neighbour,  also  spoken  to  the  fact  that  on  the 

information given by PW4, he came to the spot and only thereafter, the police as 

well as the Fire Service personnel came to the scene.

14.Though PW4 in his evidence, stated that his mother had informed about 

the fact that the deceased was attacked by the accused.  It is his further version that 

he came to the spot, viz., well, where the body of his father was found floating. 

However,  he  admits  that  he  informed  the  Fire  Service  Department  about  the 
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floating  of  the  body  of  this  father.   Only  when  the  Fire  Service  personnel 

requested PW4 to inform the police, PW4 gave information to the police.  

Thereafter, the police officials and the Fire Service personnel came to the spot. 

During  cross  examination,  PW4 specifically  stated  that  he  did  not  inform the 

Deputy Superintendent of Police on the date of occurrence.

15.PW11 is the Station Officer of Attur Fire Service Station at the relevant 

point of time.  He stated that he received information at 1.20 a.m. on 30.10.2015 

about the body of the deceased in the well.  It is to be noted that the information 

received by him is  not  about  the homicidal  violence.   They were requested  to 

rescue the body of the deceased from the well.   According to PW11, the water 

level was upto two feet in the well and the dead body was rescued from the well. 

Though  PW11  had  stated  that  the  information  regarding  the  dead  body  was 

received from the office of the Deputy Superintendent of Police and spoken about 

the report they had prepared pursuant to the rescue operation, he admits that he did 

not hand over the said report to the police/Investigating Officer.  From this, it is 
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evidence that till the body was rescued, even the Fire service Department was not 

informed about any homicidal violence.  No request was made by the Investigating 

Officer to hand over the Report which PW11 had prepared pursuant to the rescue 

operation.

16.It  is  very important  to  note  that  PW13,  the  Investigating  Officer  has 

admitted that  he was informed about the dead body in the well at  about 00.00 

hours on 29/30.10.2015.  Therefore,  the first  information that  was given to the 

Investigating Officer at 00.00 hours was also not about the homicidal violence, but 

about a dead body in the well.  Hence, the complaint under Ex.P1 lodged at 4.30 

a.m. on 30.10.2015, even according to PW1, is long after the police visited the 

scene of occurrence.

17.Also,  the  complaint  [Ex.P1]  and  the  FIR  [Ex.P10]  reached  the 

jurisdictional  Magistrate  Court  only  at  1.00  p.m.  on  30.10.2015.   Though  the 

complaint  was  given  only  on  30.10.2015,  it  is  dated  29.10.2015.   PW13-

Investigating Officer has not given any explanation, why the FIR was sent to the 
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Magistrate  Court  belatedly,  though  the  complaint  was  given  at  4.30  a.m.  on 

30.10.2015 and the distance between the Police Station and the Court was only 18 

Kms.  From the sequence of events and evidence of all the witnesses, this Court is 

able to see that the incident was reported as ‘a dead body found in the well’ and 

not about homicidal violence.  Hence, this Court is of the view that the crime 

has  not  been  reported  in  the  manner  as  alleged  by  PW1.   Point  [B]  is 

answered accordingly.

POINT [C]:-

18.In  the complaint  [Ex.P1],  PW1 has stated about  the nature of  dispute 

between the accused and her family.  She categorically stated in her complaint that 

the accused had laid the pipeline through their land to draw water to the land of 

A1 on the Northern side.  Therefore, the accused are the aggressors and that they 

had laid the pipeline through the land of the deceased on 15.10.2015 itself.  Then 

the question arises for consideration is what prompted the accused to again break 

the drip irrigation pipeline of the deceased on 29.10.2015.  When the act of laying 

pipe through the land of the deceased was accomplished on 15.10.2015 itself, the 
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case of PW1 that the accused again came on 29.10.2015 and damaged the drip 

irrigation pipeline of the deceased, is not believable.  Perusal of Ex.P2 and Ex.P4 

along with Sketch-Exs.P13 and P14, the broken PVC pipes and gate  valve are 

seized near the well of accused where the body of deceased was found and at the 

place where underground pipeline was laid in the land of deceased.  Therefore, 

case  of  P.W.1  that  accused  were  damaging  the  drip  irrigation  of  pipelines  of 

deceased is false.  In the complaint, she further states that the deceased and she 

prevented the accused from damaging the dripping irrigation pipeline.  She had 

stated  in  the  complaint  [Ex.P.1]  as  follows:-  ''ehDk; vd; fztUk; Xo 

brd;W  jLf;fnt  bre;jpy;Fkhh;  jd;  ifapy;  itj;J  ,Ue;j 

,Uk;g[  kz;btl;oapd;  igg;ghy  vd;  fzthpd;  gpd;  kz;ilapy; 

mof;fnt vd;  fzth;  uj;jk;  rpjwp  fPnH rha;e;jhh;/   vd;id 

ky;ypnf!;thp. a[tuh$;. khzpf;fk; Mfpnahh; fk;gp. Joahy; X';fp 

Kd; kz;il kw;Wk; ,Lg;g[ kw;Wk; clypy; cs;s gy ,l';fspy; 

,Uk;g[ igg;ghYk;. JoahYk; moj;jhh;fs;//.''  However, in her evidence 

she had stated as follows:- ''mg;nghJ ky;ypnf!;thp kfd; bre;jpy;Fkhh; 

,Uk;g[  g[o  nghl;l  kz;btl;o  fhk;ghy;  vd;  fzthpd;  gpd; 

kz;ilapy;  moj;J  tpl;lhh;/   ePjpkd;wj;jpy;  cs;s  ,Uk;g[ 
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kz;btl;oahy;jhd;  bre;jpy;Fkhh;  vd;  fzthpd;  gpd;  kz;ilapy; 

moj;;jhh;/   ,Uk;g[  kzbtl;o  rh/bgh/1  MFk;/  a[tuh$;  ,Uk;g[ 

fk;gpahy; vd; fzthpd;  KJfpy; gyKiw moj;jhh;/ me;j ,Uk;g[ 

fk;gp rh/bgh/2 MFk;/ khzpf;fk; ,Uk;g[ igg;ghy; vd; fzthpd; 

be";R kPJ moj;jhh;/  me;j ,Uk;g[ igg;g[ rh/bgh/3 MFk;/ vd; 

fzth;  ma;ah.  mk;kh vd;W fj;jpdhh;/   mt;thW fj;Jk;nghJ 

khzpf;fk;  vd;  fzthpd;  thapy;  Jzpia  itj;J  milj;jhh;/ 

vd;  fzth;  fPnH  rha;e;J  tpl;lhh;/   ehDk;  ngha;  jLj;njd;/ 

vd;id a[tuh$; ,Uk;g[ fk;gpahy; vd; Kd; kz;ilapy; moj;jhh;/ 

ky;ypnf!;thp  joahy;  vd;  ,Lg;gpy;  moj;jhh;/   nkw;go  kujo 

rh/bgh/4 MFk;/  khzpf;fk; ,Uk;g[ igg;ghy; vd;Dila ,Lg;gpd; 

kPJ moj;jhh;///''

19.From  the  Postmortem Certificate  [Ex.P9],  it  is  seen  that  there  is  no 

external  injuries on the head.  The doctor who conducted postmortem, namely, 

PW9, except referring to some abrasions on the right eye, leg and back, has not 

found any other external injuries to account for the cause of death of the deceased 

due to assault by weapons which are seized at the scene of occurrence.
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20.PW13,  in  his  cross  examination,  has  stated  as  follows:-''//mt;thW 

brhy;ypa[s;sjpy;  gpnujj;jpd;  jiyapd;  gpd;gf;fj;jpy;  fhak; 

,Ug;gjhf  brhy;yg;gltpy;iy/   btspg;gilahd  fhak; 

,y;iybad;gjhy;  jhd;  ehd;  brhy;ytpy;iy  vd;why; 

rhpjhd;//////rk;gt  ,lj;jpy;  ,uj;jnkh  khjpup   kz;nzh 

ifg;gw;wpapUf;fpwPuh  vd;why;  rk;gt  ,l';fspy;  mg;goahd 

jla';fs;  vJt[k;  ,y;iy  ehd;  ifg;gw;wpa  Ma[j';fspy; 

,uj;jf;fiu ,y;iy/  nkw;go uj;jk; Fwpj;j re;njfk; te;jjh 

vd;why;  re;njfk;  te;jJ  rhd;WbghUl;fis  mt;thwhfnt 

ifg;gw;wp  mDg;gpndd;/   nkw;go  Mtz';fs;  tHf;fpw;F 

rk;ke;jglhj Mtz';fs; vd;gjhy;jhd; rhd;W bghUl;fis ehd; 

jla mwptpay;  Ma;tfj;jpw;F mDg;g eltof;if vLf;ftpy;iy 

vd;why;  rhpay;y//////m/rh/1  vd;Dila tprhuizapy;  jd;  fzth; 

Xo ngha; g[Jrh igg; nghl;oUf;fpnwhk; Vd; cilf;fpwPh;fs; vd;W 

nfl;ljhf  brhy;ypapUf;fpwPuh  vd;why;  mt;thW  brhy;ytpy;iy/ 

nkYk; vd; tprhuizapy; m/rh/1 a[tuh$; ,Uk;g[ fk;gpahy; jdJ 
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fzthpd;  KJfpy;  gyKiw  moj;jjhfnth  khzpf;fk;  ,Uk;g[ 

ig;gghy; vd; fzthpd; be";R gFjpapy; moj;jjhft[k; vd; fzth; 

fj;Jk;nghJ khzpf;fk; Jzpia thapy; itj;J milj;jhh; vd;W 

Fwpg;ghf  brhy;ypapUf;fpwPuh  vd;why;  mt;thW  brhy;ytpy;iy/ 

nkYk;  vd;Dila  tprhuizapy;  m/rh/1  fztiu  vjpupfs; 

ky;ypnf!;thp.  rj;jpathzp.  Nfhkjp  Mfpnahh;fs;  joahy; 

moj;jhh;fs;  vd;W  brhy;ypapUf;fpwPuh  vd;why;  mt;thW 

brhy;ytpy;iy/'' He has further stated that ''Kjy; jfty; mwpf;ifapy; 7 

vjphpfs; kw;Wk; gyh; vd;W brhy;yg;gl;Ls;sJ vd;why; rhpjhd;////''

21.Surprisingly,  PW13 admitted  that  he  has  examined  only  the  relatives 

who are neighbours of the deceased and no one else.  However, the explanation 

offered by PW13 for not examining any other neighbour is that there was no other 

house in the neighbourhood.  However, PW1 in her evidence has stated that the 

accused fled away from the crime scene fearing that people from neighbourhood 

will come after hearing the hue and cry of PW1.

22.PW1 in her evidence, has stated that her husband was dragged through 
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agricultural  fields  and was thrown in the well  that  belonged to  A1.  From the 

Rough Sketch, it is seen that there is a well that belonged to the deceased himself 

very near to the place of occurrence.  However, it is the version of PW1 that the 

deceased  was  dragged  to  the  well  of  A1 which  is  far  away from the  land  of 

deceased and the distance is not less than 50 metres.  It is not necessary for the 

accused to drag the deceased to a distance and then throw him in their own well, 

when a well  is  very much available  in  the land of  deceased near  the scene of 

occurrence.  Out of seven accused, three are female members.  It is quite unnatural 

for the accused who are not professionals to drag the deceased to a far away well 

and push the deceased alive into their own well that too in the presence of PW1, 

PW2 and another. 

23.It is also to be noted that PW1 has specifically deposed that a white cloth 

was stuffed into the mouth of the deceased before he was dragged to the well.  It is 

to silence the deceased.  When PW1 was there, why should they think to prevent 

the   deceased  alone  to  make  noise.  The  alleged  cloth  was  not  seized  by  the 

Investigating Officer and produced as a material object before the Court.  It is also 
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to be noted that the complaint was given only at 4.30 a.m. even as per Ex.P1 and 

the FIR marked as Ex.P10.  However, the police came to scene of crime even at 

00.30 hours on 30.10.2015, according to PW13.  Therefore, the complaint under 

Ex.P1  cannot  be  treated  as  one  that  emanated  from  PW1.   Further,  in  the 

complaint, PW1 had specifically referred to the presence of all the seven accused 

and seven more persons, who can be identified but cannot be named.  However, 

the  presence  of  seven  more  persons  in  the  scene  of  occurrence  in  relation  to 

murder was given a go-by, when the complainant was examined as PW1.  PW2 

does not speak about the presence of others apart from the accused herein.  

24.It  is  the  categorical  evidence  of  PW1  that  blood  splashed  when  A2 

attacked the deceased with a spade on the backside of his  head.   However,  as 

pointed out earlier, the Postmortem Certificate as well as the evidence of PW9 and 

the evidence of PW13 is specific that there is no blood injury on the body of the 

deceased and no blood oozed from the head of the deceased.  None of the material 

objects was found with blood stains and therefore, no material object which was 
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allegedly used for the offence was sent for Forensic analysis.   All the material 

objects are agricultural equipments.  When no blood stain cloth of the deceased or 

the blood stained earth was found at the scene of occurrence, the falsity of the 

evidence of PW1 is ignored by the Trial Court.  When a witness gets a clue from 

her belief and consciously gives false evidence, her evidence as a whole has to be 

carefully looked into.  On a careful analysis of the evidence of PW1, this Court is 

of the view that her evidence is on the basis of what she believed as true and not 

from what she witnessed through her own eyes.  From the overall evidence, this 

Court finds that the evidence of PW1 and PW2 are not corroborative and cogent 

and  that  the  Trial  Court  has  failed  to  appreciate  the  unnaturality  and  the 

improbability  or  falsity of  the  evidence  of  PW1 and the  glaring  contradictions 

which were never explained by the prosecution.  Hence, this Court comes to the 

irresistible  conclusion  that  the  oral  evidence  of  PW1  and  PW2  is  not 

trustworthy and reliable.  It is not safe to rely upon the evidence of PW1 and 

PW2  whose  evidence  are  not  only  unreliable  but  contains  several 

improbabilities which cannot be reconciled when we see the entire evidence.
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DELAY IN FIR AND ABSENCE OF ANY ACCEPTABLE EXPLANATION 

FOR THE MATERIAL CONTRADICTIONS IN THE EVIDENCE:-

25.It is the evidence of PW1 that the occurrence was on 29.10.2015 at about 

11.30  p.m.  It  is  also  admitted  that  the  complaint  was  lodged  at  4.30  a.m. on 

30.10.2015, with a delay of five hours.  The FIR reached the Court by 1.00 p.m. 

The evidence of PW11-Station Officer of Attur Fire Service Station is categorical 

to the effect that he received the information about the dead body in a well at 

about 1.20 a.m. on 30.10.2015 and that he visited the spot at 1.40 a.m.  He had 

also spoken about the fact that the Investigating Officer-PW13 was present in the 

scene when the rescue operation was done by him.  PW4, in his evidence admits 

that  he was the one who gave information to the Fire service Department.   He 

specifically refers to the presence of police officials before the arrival of the Fire 

Service personnel.  Therefore, it was only after a preliminary investigation and the 

rescuing of the dead body from the well, the complaint under Ex.P1 was given by 

PW1 at 4.30 a.m.  However, the prosecution has built a story that police came to 
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the spot after receipt of the complaint-Ex.P1 at 4.30 a.m. following the incident 

that took place at 11.30 p.m on 29.10.2015.  From the overall evidence, this Court 

is  unable to accept the case of the prosecution  that  PW1 and her  relatives had 

witnessed the crime.  The conviction based on their evidence alone vitiates the 

verdict.

26.GLARING CONTRADICTIONS AND MATERIAL CIRCUMSTANCES 

IGNORED BY THE TRIAL COURT:-

The delay in lodging the complaint and the fact that the FIR reached 

the Court concerned only at 1.30 p.m. on 30.10.2015.

The complaint refers to the presence of seven more persons who can 

be identified by PW1 but cannot be named.  None of the witnesses 

have  spoken  about  the  presence  and  involvement  of  seven  more 

persons in relation to the incident that took place on 29.10.2015.

The complaint was lodged by PW1 after the police officials came to 

the spot.  However, according to PW1, the police officials came to the 

spot  only  30  minutes  after  lodging  of  the  complaint.   PW13 also 

36

https://www.mhc.tn.gov.in/judis



Crl.A.No.510/2018

admits that he received the information about the dead body in a well 

at 00.00 hours on 30.10.2015 and visited the place of occurrence on 

hearing the information.

PW1 admits  that  her  son PW4 reported the incident  to a superior 

officer [Deputy Superintendent of Police].  However, PW4 states that 

he does no know any superior police official or about any information 

which he has passed on to any such superior officer.  However, PW11 

in his evidence has spoken to the fact that he received information 

from the office of the Deputy Superintendent of Police regarding a 

dead body in a well with a request to rescue the body.

PW13 admits that he has not seen any evidence or seized any object 

stained with the blood of the deceased and he has not collected blood 

stained earth  as  he did not  find  any such evidence at  the place of 

occurrence.

Even though PW1, according to her, witnessed the crime along with 

her mother and maternal aunt, none of them made any attempt to save 

the deceased when he was beaten by the accused and a white cloth 
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was  thrusted  in  his  mouth  or  when  he  was  dragged  to  a  well  by 

crossing two agricultural fields to reach a far away well till he was 

dumped in  the well  alive.   When PW1 knows that  her  husband is 

dumped  in  the  well  alive  and  neighbours  gathered  around  them 

immediately, she did not make an attempt to save her husband who 

could have been saved by giving immediate treatment.  The Doctor 

[PW9]  who  conducted  the  postmortem,  has  given  his  statement 

regarding the nature of injuries as follows:-''60 mo fpzw;wpy; 55 

taJs;s xU egh; tpGk;nghJ nkw;go fha';fs; Vw;gl 

tha;g;g[s;sJ vd;why;  tha;g;g[s;sJ/  xU egh;  jhdhf 

fpzw;wpy; tpGk;nghJ be";R vYk;g[ cila tha;g;g[s;sjh 

vd;why; tha;g;g[s;sJ/''

Even  according  to  PW9,  the  death  was  caused  due  to  excessive 

internal bleeding and damage caused to vital organs and on account 

of multiple fractures.

If the evidence of PW1 and PW2 is eschewed, absolutely, there is no 

evidence to connect the accused to the crime.
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POINTS [D] AND [E]:-

27.In view of the foregoing reasons and in the absence of any explanation to 

the material  contradictions,  this  Court,  having regard  to  the fact  that  PW1 has 

motive to implicate the accused/appellants on account of prior incident where the 

accused are the aggressors, the conviction solely based on the evidence of PW1 

and PW2 who are interested witnesses cannot be sustained.  Hence, this Court 

holds  that  the  prosecution  has  not  proved  its  case  beyond  all  reasonable 

doubts and the conviction based on uncorroborated evidence and materials 

with  unexplained contradictions  in  key witnesses,  cannot  be sustained and 

therefore,  the  Judgment  of  the  trial  court  has  got  be  made  undone  by 

upsetting the same and the appellants are entitled for acquittal.  Points [D] 

and [E] are answered accordingly.

28.Accordingly, the Criminal appeal stands allowed and the conviction and 

sentence  imposed  on  the  appellants  vide  judgment  dated  13.07.2018  in 

SC.NO.267/2016 by the learned III Additional Sessions Judge, Salem, is set aside 
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and the appellants are acquitted of all charges levelled against them.

29.It is reported that the appellants are on bail.  Bail bonds, if any executed 

by them, shall  stand terminated.  Fine amount if any paid, shall  be refunded to 

them.

[SSSRJ]               [SMJ]

       22.12.2023
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