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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 26.04.2023

CORAM :

THE HON'BLE MR.JUSTICE D.BHARATHA CHAKRAVARTHY

Crl.A.No.790 of 2016

Saravanan           ... Appellant 

Versus

State by

The Deputy Superintendent of Police,

Pennagaram Police Station,

Dharmapuri District.

(Cr.No.387 of 2013)          ... Respondent

Prayer : Criminal Appeal filed under Section 374(2) Cr.P.C, praying to set aside 

the conviction and sentence imposed on the appellant herein in S.No.75 of 2015 

by judgement dated 01.11.2016  passed by the learned District Sessions Judge, 

Dharmapuri, Dharmapuri District and acquit the appellant from all charges.

For Appellant  : Mr.M.R.Jothimanian

For Respondents  : Mr.J.Subbaiah

  Government Advocate (Crl.Side) 

*****

JUDGMENT

This  Criminal  Appeal  has  been  filed  to  set  aside  the  conviction  and 

sentence imposed on the appellant  herein in S.No.75  of 2015  vide judgement 

dated 01.11.2016,  passed  by the learned District Sessions Judge, Dharmapuri, 
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Dharmapuri District and acquit the appellant from all charges.

2.On 22.12.2013, when P.W.12 was on duty at Pennagaram Police Station, 

Dharmapuri District, P.W.1 appeared before her and lodged a complaint to the 

effect that she is a staff nurse working in a hospital. She got acquainted with the 

accused. On 20.11.2013, her parents have gone away and on the said night, the 

accused came to her home and promised to marry her and against her will by 

forcing her had physical intercourse. Thereafter, the accused went to Hosur for 

employment promising to return back after a month, but he did not come back 

and  upon  contacting  him  by  phone,  he  refused  to  marry  her.  Hence,  the 

complaint. 

3.On the strength of the said complaint, a case in Crime No.387 of 2013 

was registered for the offences under Sections 417,  376 IPC read with Section 

3(1) (xii) of the Scheduled Caste and Scheduled Tribe (Prevention of Atrocities) 

Act, 1989 (hereinafter referred to as 'the SC/ST Act' in short). P.W.14, thereafter 

took up the case for investigation and laid a charge sheet proposing the accused 

guilty of the offences under Sections 417, 376 IPC and 3(1) (xii) of the SC/ST 

Act. The case was taken on file as P.R.C.No.8 of 2015 by the learned District 

Munsif Cum Judicial Magistrate, Pennagaram. After appearance of the accused 

and  furnishing of copies,  the  case  was  committed  to  the  learned  District  and 
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Sessions  Judge,  Dharmapuri,  where  upon  the  matter  was  taken  on  file  as 

S.C.No.75  of 2015.  On  10.08.2015,  three charges  as  mentioned above under 

Section 417, 376 IPC and Section 3(1) (xii) of the SC/ST Act were framed and 

upon being questioned, the accused denied the charges and stood trial. 

4.So as to bring home the charges, the prosecution examined the victim / 

prosecutrix as  P.W.1,  father  of the  victim as  P.W.2,  mother  of the  victim as 

P.W.3, one Lakshmi, Mala and Jayaraman who are the residents of Pennagaram 

as P.W.4 to P.W.6, the Village Administrative Officer who was a witness to the 

confession as P.W.7, the doctor who examined the accused and issued potency 

certificate as P.W.8, the doctor who examined and treated P.W.1 as P.W.9, the 

Forensic Expert  as  P.W.10,  the official from the Taluk  Office for issuance of 

community  certificate  to  P.W.1  as  P.W.11,  the  Sub  Inspector  of  Police who 

registered  the  F.I.R as  P.W.12,  the  official from the  concerned  Taluk  Office, 

where  the  community  certificate  was  issued  to  the  accused  as  P.W.13,  the 

Investigating Officer as P.W.14.

5.On behalf of the prosecution, the complaint lodged by P.W.1 was marked 

as  Ex.P1,  the  observation  mahazar  as  Ex.P2,  the  admissible  portion  of  the 

confession statement as Ex.P3, the seizure mahazar as Ex.P4, the potency report 

of the accused as Ex.P5, the accident register copy for examination of the victim 
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as Ex.P6, the forensic report as Ex.P7, the community certificate of the victim as 

Ex.P8,  the First Information Report as  Ex.P9,  the community certificate of the 

accused as Ex.P10,  the rough sketch as  Ex.P11.  There upon,  the accused was 

questioned under Section 313 of the Code of Criminal Procedure on the material 

circumstances and adverse evidence on record and the accused denied the same 

as false. Thereafter, no further evidence was let in on behalf of the defence. 

6.The trial Court, therefore proceeded to hear the learned Public Prosecutor 

on behalf of the prosecution and the learned counsel for the accused and by a 

judgement dated 01.11.2016, agreeing with the prosecutrix, and finding that the 

medical evidence corroborated her version and that  the accused had refused to 

marry P.W.1, found the accused guilty of all the offences i.e under Section 417, 

376 IPC and Section 3(1) (xii) of the SC/ST Act and for the offence under Section 

417  IPC imposed rigorous imprisonment for a  period of one year and  for the 

offence under Section 376 IPC imposed rigorous imprisonment for a period of 

seven years  and  a  fine of Rs.5,000/- in default  of payment of fine to undergo 

rigorous imprisonment for six months and for the offence under Section 3(1) (xii) 

of the SC/ST Act imposed a sentence of one year rigorous imprisonment and a 

fine of Rs.1,000/- and in default to undergo one month rigorous imprisonment. 

Aggrieved by the same, the present appeal is laid before this Court. 
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7.Heard  Mr.M.R.Jothimanian,  the  learned  counsel  for  the  appellant  and 

Mr.J.Subbaiah, the learned Government Advocate (Crl.Side) appearing on behalf 

of the prosecution. 

8.Mr.M.R.Jothimanian  taking  this  Court  through  the  evidence  of  the 

prosecutrix, P.W.1 would contend that as per her chief examination as well as the 

earliest complaint lodged by her, she has categorically mentioned that in view of 

the promise of marriage and fixing of the date of the marriage, on the date of 

occurrence i.e 20.11.2013,  she did not object to the physical relationship.  But 

however, when she was taken to the doctor, she had categorically informed him 

that they have had intercourses multiple times. Coupled with the said admission 

and also the finding of the doctor and her admission in the cross examination that 

they were in a relationship for about a year or so, it can be seen that the version of 

the prosecutrix as if the marriage date was fixed and only on the promise and the 

misconception  that  the  accused  would  marry  her,  she  had  not  resisted  the 

intercourse is disproved. Once it is disproved that the consent was not under any 

misconception and it was due to the mutual relationship between the parties, the 

same would not amount to an offence under Section 376 IPC. In support of his 

submissions, the learned counsel relied upon judgments of the Hon'ble Supreme 

Court of India in  Uday vs. State of Karnataka,  reported  in  (2003) 4 SCC 46, 

Pramod Suryabhan Pawar vs. State of Maharashtra and Another, reported in  
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(2019) 9 SCC 608, Dr.Dhruvaram Murlidhar Sonar vs. State of Maharashtra  

and Others, reported  in  (2019)  18 SCC 191,  Maheshwar Tigga vs.  State  of  

Jharkhand,  reported  in  (2020)  10  SCC 108,  Parkash  Chand  vs.  State  of  

Himachal Pradesh, reported in (2019) 5 SCC 628, Mandar Deepak Pawar vs.  

The State of Maharashtra and Another  (Criminal Appeal No(s).442 of 2022,  

Judgement dated 27.07.2022). He also relied upon the judgment of this Court  

in  Madhalaimuthu and  Another  vs.  State  rep.  by  the  Inspector  of  Police,  

reported in (2022) 2 MLJ (Crl) 192.

9.On the same strength of submissions, the learned counsel would submit 

that when two consenting adults namely the accused aged about 23 years and the 

victim aged about 22 years were in a relationship and in the said context, if they 

also indulged in a physical relationship, the offence under Section 417 IPC is also 

not made out. The learned counsel would submit that once the other offences are 

not made out, absolutely there is no question of any offence under Section 3(1) 

(xii) of the SC/ST Act. In any event, the offence is charged without even any 

alteration report being filed on the file of the prosecution and without following 

the Rule 7 of the Scheduled Caste and Scheduled Tribe (Prevention of Atrocities) 

Rules, 1995. Therefore, he would submit that the appeal deserves to be allowed. 
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10.Per contra, Mr.J.Subbaiah, the learned Government Advocate (Crl.Side) 

would submit that it is clear from the evidence of P.W.1 that she consented to the 

act only on a promise that the accused would marry her. The same is clear in the 

complaint lodged by her as well as in her chief examination. Even in the cross 

examination, she stood to her ground. Her evidence is also corroborated by her 

own family members, P.W.2 and P.W.3 and the others residing in the locality. It 

must be seen in the instant case that the defence of the accused is that a false case 

is foisted on him because of the other dispute between the father of the victim girl 

and the family of the accused. The said fact is falsified by examining P.W.4 to 

P.W.6,  the independent  witnesses  who were residents  of the locality and  who 

have seen the accused visiting the house of the victim. Therefore, in this case, 

when the defence taken is one of absolute false case and when the prosecution 

has   proved  by  examining  the  victim and  by  the  corroborating  evidence  of 

independent witnesses coupled with the medical evidence on record by which it is 

established that on examination, it is found that the girl had physical intercourse, 

then  the  contentions  of  the  learned  counsel  for  the  appellant  is  liable  to  be 

rejected.  In  any  event,  only on  the  promise to  marry,  the  victim allowed the 

present  act  and  therefore,  it  was  only on  the  misconception  that  the  accused 

would  marry  her  and  therefore,  it  cannot  be  treated  as  a  consent  within  the 

definition of Section 90 IPC. He would submit that on a cumulative reading of all 

the materials  provided by the prosecution,  it  would  be clear  that  the  accused 
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indulged in the same only because the victim belongs to Scheduled Caste and 

therefore, the other offence under Section 3 (1)(xii) of the SC/ST Act is also made 

out and therefore, he prays for dismissal of the appeal. 

11.  I  have  considered  the  rival  submissions  made  on  either  side  and 

perused the materials records of the case. 

12. Before proceeding to the facts of this case, since the learned counsel for 

the appellant had cited the above judgments in his favour to generally argue that 

whenever two eligible adults are in a relationship and that they have intercourse 

during  the  course  of  the  relationship  and  that  when  they  belong to  different 

castes, knowing fully well that there will be resistance to their marriage and if the 

intercourse is still made, that  would not amount  to an offence of rape.  In this 

connection, even though in the cases cited by the learned counsel for the appellant 

on some occasions when belatedly the issue was raised the F.I.R is quashed and 

the accused are acquitted, in my opinion, the law on the point has been laid down 

by  the  Hon'ble  Supreme  Court  of  India  in  categorical  terms  by  considering 

Section 90 IPC, Section 375 IPC and all the earlier judgments in the judgment in 

Uday vs. State of Karnataka cited supra. It is essential to extract Paragraph 21 

which reads as hereunder:
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"21.It  is  therefore  appears  that  the  consensus  of  

judicial  opinion  is  in  favour  of  the  view that  the  consent  

given by the prosecutrix to sexual intercourse with a person  

with whom she is deeply in love on a promise that he would  

marry her on a later date, cannot be said to be given under  

a misconception of fact. A false promise is not a fact within  

the meaning of the Code. We are inclined to agree with this  

view, but we must add that there is no straitjacket formula  

for determining whether consent given by the prosecutrix to  

sexual intercourse is voluntary, or whether it is given under  

a misconception  of  fact.  In the ultimate  analysis,  the tests  

laid  down  by  the  courts  provide  at  best  guidance  to  the  

judicial  mind while considering  a question  of consent,  but  

the court must, in each case, consider the evidence before it  

and  the  surrounding  circumstances,  before  reaching  a  

conclusion,  because  each  case  has  its  own peculiar  facts  

which  may  have  a  bearing  on  the  question  whether  the  

consent was volunatry, or was given under a misconception  

of fact. It must also weigh the evidence keeping in view the  

fat that the burden is on the prosecution to prove each and  

every  ingredient  of  the  offence,  absence  of  consent  being  

one of them." 

13.Therefore, it can be seen that the Hon'ble Supreme Court of India has 

categorically  laid  down  that  irrespective of  whether  there  is  a  love affair  or 

relationship or a promise to marriage, the courts have to consider the facts and 
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circumstances of each case and to objectively decide whether the consent on the 

facts  of  the  case  was  under  misconception  or  not.  If  the  consent  is  under 

misconception, then it would not be a valid consent as per Section 90 IPC and in 

that scenario, would amount to an offence under Section 376 IPC. That being the 

law  on  the  position,  the  other  observations  are  all  only  on  the  facts  and 

circumstances  of  the  case  that  there  was  opposition  on  account  of  caste 

differences etc.,  Merely because  there  is  a  caste  difference,  this  Court  cannot 

come to a conclusion that the girl cannot reasonably expect the person to marry. It 

is to be seen that the said observation is made with reference to the said incident 

happened in the year 1992  and  presently, there are many parents  who accept 

intercaste  marriages and  it  cannot  be laid  down as  a  general  proposition that 

whenever there is a caste difference, the girl should be aware that the marriage 

was not possible or that there will be opposition for the marriage. 

14. Now applying the ratio of the said judgment to the facts of the case, this 

Court has to decide on two issues: (i) Whether the prosecutrix namely P.W.1 was 

reasonably under  a  misconception  of the  fact  that  the  accused  was  genuinely 

intending to marry her and; (ii) the person doing the act namely the accused who 

should also at the material time should have reason to believe that only on such 

misconception created by him, the victim is consenting to the act. In this case, the 

entire original complaint reads as hereunder:  
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"ehd;  mz;zhefhpy;  vd;  jha;  
je;ijahUld; FoapUe;J tUfpnwd;/  vdf;F 20 
taJ MfpaJ/ Mjpjpuhtplh;  tFg;igr; nrh;e;jth;  
ehd;  eh;rp';  Koj;Jtpl;L  jUkg[hp  j';fk; 
kUj;Jtkidapy; 5 khjkhf ehd; ntiy bra;J 
tUfpnwd;/  Vh;nfhy;gl;oia  nrh;e;j  nfhtpe;juh$;  
kfd;  rutzd;  td;dpah;  tFg;igr;  nrh;e;jth;/  
eh';fs;  ,UtUk;  ghh;j;J  ngrpf;  bfhs;nthk;/  
20/11/2013?k;  njjp  vd;  mg;gh.  mk;kh  CUf;F 
brd;Wtpl;;lhh;fs;/  md;W ,ut[  rutzd; v';fs; 
tPl;ow;F  te;J  jpUkzk;  bra;J  bfhs;tjhf 
Mir  thh;ij  Twp  vd;  tpUg;gj;jpw;F  khwhf 
fl;lhag;gLj;jp  clYwt[  bfhz;lhd;  xR{Uf;F 
ntiyf;F  ngha;tpl;L  xU  khjj;jpy;  tUfpnwd; 
vd;W  brhy;yp  brd;wtd;  tutpy;iy  nkw;go 
rutzDf;F  nghd;  K:yk;  bjhlh;g[  bfhz;L 
jpUkzk;  bra;J  bfhs;Sk;go  nfl;ljw;F 
kWj;Jtpl;lhd;/  vdf;F  jpUkzk;  bra;J 
bfhs;fpnwd;  vd;W  Mir  thh;j;ij  Twp 
tpUg;gj;jpw;F  khwhf  fl;lhag;gLj;jp  clYwt[ 
bfhz;l  rutzd;  kPJ  eltof;if  vLf;Fk;go 
nfl;Lf;bfhs;fpnwd;/"

15. In the chief examination, the victim has deposed as hereunder: 

"ehd;  jw;nghJ  bgd;dhfuj;jpy;  trpj;J 
tUfpnwd;/  eh;rp';  goj;J  tUfpnwd;/  M$h; 
vjphpia  bjhpa[k;/  j';fk;  kUj;Jtkidapy;  ehd; 
gzpg[hpe;jnghJ  vjphpf;Fk;.  vdf;Fk;  gHf;fk; 
Vw;gl;L  vd;id  jpUkzk;  bra;J  bfhs;tjhf 
xUtUlkhf  brhy;ypapUe;jhh;/  vjphpapd; 
mg;ght[f;Fk; ,J rk;ke;jkhf bjhpa[k;. vd;Dila 
tPl;ow;Fk; bjhpa[k;/ vjphpapd; jha;khkhit v';fs; 
tPl;ow;F  Tl;o  te;jhh;.  vjphpapd;  tPl;ow;F 
bjhpahky; jpUkzk; bra;J itg;gjhf brhd;dhh;/  
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M$h; vjphpa[k;. mtuJ jha;khkht[k; xU njjpia 
Fwpg;gpl;L  jpUkzk;  bra;J  itg;gjhf 
Twpdhh;fs;/  20/11/13  md;W  vd;  tPl;oy;  vd; 
bgw;nwhh; ,y;yhj rkaj;jpy; khiy vd; tPl;ow;F 
te;J  vd;Dld;  m';nfna  j';fp  clYwt[ 
bfhz;lhh;/  tpoaw;fhiy  brhy;yhknyna  brd;W 
tpl;lhh;/  md;W  vd;  tPl;oy;  j';fpapUe;jnghJ 
M$h;  vjphpa[ld;  vd;  mf;fh.  ehd;  vy;nyhUk; 
vLj;Jf;bfhz;l  nghl;nlhf;fis  mHpj;J  tpl;L 
brd;W  tpl;lhh;/  ehd;  khWehs;  ghh;j;J  tpl;L 
nghd;  bra;jnghJ  nghd;  vLf;ftpy;iy/  mjw;F 
mLj;j  ehs;  ehd;  nghd;  bra;J  nfl;lnghJ 
jpUkzk;  bra;J bfhs;s KoahJ vd;Wk;.  jd; 
brhe;jj;jpnyna  bgz;  ,Ug;gjhft[k;.  jd; 
bgw;nwhh;  jpUkzk;  bra;J  itf;f  nghtjhf 
brhd;dhh;fs; vd;W brhd;dhh;/"

16. But, however when she was taken for a medical examination, she had 

divulged and it is recorded by the doctor as below: 

"Nature of injury and treatment: Alleged to have sexual 

contacts 4-5 times previously no H/o pain or discharge PV."

17. In an offence of this nature, this Court has to go only by the version of 

the  prosecutrix.  If  the  prosecutrix  evidence is  consistent,  the  same has  to  be 

believed and the accused will be liable for punishment. But, however in this case, 

while the version of the P.W.1 itself is not clear and categorical as to when the 

alleged incident happened and whether it happened once or more than once and 

when  in  the  complaint  and  in  the  chief examination,  it  is  deposed  that  only 
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20.11.2013 on the strength of the promise of the marriage, a tentative date being 

fixed, under misconception she consented to the act, factually she does not stand 

up to her version and a different account is given to the doctor. As a matter of 

fact, the medical evidence is also consistent to the version given before the doctor 

of having had physical intercourse on more than one occasion. In that view of the 

matter,  it  cannot  be  without  reasonable  doubt  concluded  on  the  facts  of  the 

instant case that the alleged non resistance was only because of the misconception 

created by the accused on the particular date by promising to marry the victim. In 

the absence of the same, when the act was consensual in nature, the act of the 

victim amounted to consent under Section 90 IPC and as such, I am of the view 

that the offence under Section 376 IPC would not be made out in the facts and 

circumstances of the instant case. As a matter of fact, these aspects were though 

noted by the trial Court in the Paragraphs recording the  gist of evidence and the 

arguments  of  the  learned  counsel  for  the  accused  but  are  not  specifically 

considered and answered by the trial Court. Therefore, the judgment of the trial 

inasmuch as it finds the accused guilty for the offence under Section 376 IPC is 

unsustainable. 

18. For the same findings, the offence under Section 417 IPC will not also 

be made out as there is no clear and categorical evidence on record to come to the 

conclusion as to whether at the earliest point of time when they started having 
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physical relationship, a promise was made and if so, whether the promise was 

knowingly as a false promise or a promise which could not be kept at a later point 

of time. Therefore, the judgment of the trial Court in respect of the offence under 

Section 417 IPC is also unsustainable. Since both the other offences are not made 

out, for the selfsame  reason, it cannot be concluded that the accused was in a 

position to dominate the will of the prosecutrix and that he used his position to 

exploit her sexually. The purport of pre-amended Section 3(1) (xii) of the SC/ST 

Act was  itself is  in  context  of the  persons  holding a  position  and  using  that 

position to sexually exploit the Scheduled Caste women, which will not even be 

applicable to the conspectus of the facts of the present case. Therefore, the finding 

of  guilt  even  in  respect  of    Section  3(1)  (xii) of  the  SC/ST  Act  is  also 

unsustainable. 

19.In the result, this Criminal Appeal stands allowed. The conviction and 

sentence imposed by judgment dated 01.11.2016  in S.C.No.75 of 2015 by the 

learned  Principal  Sessions  Judge,  Dharmapuri  stands  set  aside  and  the  fine 

amount if any paid by the appellant shall be refunded.    

26.04.2023

Index : yes/no

Speaking order/Non-speaking order

Neutral Citation: Yes

Anu
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To

1.The District Sessions Judge, Dharmapuri, Dharmapuri District

2.The Deputy Superintendent of Police,

Pennagaram Police Station,

Dharmapuri District.

3.The Public Prosecutor,

Madras High Court.
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D.BHARATHA CHAKRAVARTHY, J.

Anu

Crl.A.No.790 of 2016
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