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IN THE HIGH COURT OF JUDICATURE AT MADRAS

     [Reserved on     : 30.06.2023]

     [Pronounced on :  29.09.2023]

CORAM:

THE HONOURABLE MR.JUSTICE RMT.TEEKAA RAMAN

Crl.A.No.779 of 2016

L.Kumar ...  Appellant/accused

.. Vs ..

State

Inspector of Police

Karipatti Police Station

Salem.

Cr.No.617/2010      ... Respondent/complainant

PRAYER:  Criminal Appeal filed under Section 374(2) of Cr.P.C., to set 

aside  the  order  of  conviction  in  S.C.No.328  of  2014  passed   by  the 

learned Sessions Judge, Mahila Court, Salem by convicting the appellant 

for  the  offences  under  Section  376(1),  306  and  506(i)  of  IPC  dated 

10.11.2016 in the interest of equity and justice.

For Appellant : Mr.A.Natarajan, Senior Counsel

for M/s.Dr.S.R.Kalyani

For Respondent : Mr.L.Baskaran

Government Advocate (Crl.Side)

- - - - -
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JUDGMENT

Convicted  sole  accused  is  the  appellant  herein.   This  Criminal 

Appeal is against the judgment in S.C.No.328 of 2014 dated 10.11.2016 

passed by the learned Sessions Judge, Mahila Court, Salem by convicting 

the appellant for the offences under Sections 376(1), 306 and 506(i) of 

IPC.  

2.  For the offence under Section 376(1) of IPC the appellant is 

sentenced to undergo rigorous imprisonment of 7 years and to pay a fine 

of Rs.10,000/- in default of payment of fine amount to undergo simple 

imprisonment for another 6 months.  For the offence under Section 306 of 

IPC the appellant is sentenced to undergo rigorous imprisonment of 10 

years  and  to  pay  a  fine  of  Rs.10,000/-  in  default  of  payment  of  fine 

amount to undergo simple imprisonment for another 6 months.  For the 

offence under Section 506(i) of IPC the appellant is sentenced to undergo 

rigorous  imprisonment  of  2  years  and  to  pay  a  fine  of  Rs.2,000/-  in 

default of payment of fine amount to undergo simple imprisonment for 

another 6 months.

3.    The respondent police has filed final report in Crime No.617 of 
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2010  alleging that  the  accused  has  committed  offence under  Sections 

364, 376(1), 306 and 506(i) of IPC.  The case of the prosecution before 

the trial Court is that, the deceased Janaki was married 15 years ago and 

gave birth  to  three  children.   The deceased  Janaki  was  working as  a 

coolie.  Three months prior to 26.11.2010 at  about 10.00 A.M. in the 

Uppu Odai situated on the way to Villampatti, lies within the limits of 

Karipatty  P.S.  The  accused,  under  the  false  pretext  of  nj';fha; 

J}f;Fk; Typ ntiy bra; in  his  kadu  kidnapped  the  deceased 

Janaki from her house in the bicycle.  In the above said place, the accused 

raped  the  deceased  Janaki  against  her  will  and  further  the  accused 

intimidated  the  deceased  Janaki  by  saying  ,e;j tpraj;ij cd; 

g[Urdplk;  brhd;dhy;  mtida[k;  cdJ  gps;isfisa[k; 

bfhd;WtpLntd; and thereby the accused has committed the offence 

and liable to be punished under Section 364, 376 and 506(i) of IPC.

4.  After completing the investigation, the above final report has 

been filed.  The accused appears to have obtained anticipatory bail from 

this Court in Crl.O.P.No.29380 of 2010 dated 20.12.2010 subsequently. 

The deceased died on 02.12.2010 and hence, offence under Section is 
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altered into Section 306 IPC.  

5.   After  filing  of  the  charge  sheet,  the  case  was  taken  as 

P.R.C.No.1 of 2014 and committed to the Sessions Mahila Court, Salem 

and renumbered as S.C.No.328 of 2014.  During the trial, prosecution 

examined PW1 to PW12 and marked 16 exhibits from P1 to P16.  No 

material objects were marked.

6.   After trial,  the trial  Court  by its  judgment  in S.C.No.328 of 

2014  dated  10.11.2016,  the  petitioner/accused  is  found  guilty  and 

convicted for the following offences:

U/s. 376(1) IPC Sentenced to undergo 7 years R.I. and imposed a 

fine amount of Rs.10,000/- I/d. 6 months S.I.

U/s. 306 IPC Sentenced to undergo 10 years R.I. and to pay a 

fine amount of Rs.10,000/- I/d. 6 months S.I.

U/s. 506(i) IPC Sentenced to undergo 2 years and to pay a fine 

amount of Rs.2,000/- I/d. 2 months S.I.

The trial court has acquitted the accused under Section 364 of IPC and 

convicted under Sections 376(1), 306 and 506(i) of IPC only. 

7.  Pending this appeal, the sentence was suspended by this Court 

in Crl.M.P.No.12371 of 2016 in Crl.A.No.779 of 2016 and the accused 

was released on 10.01.2018.  On perusal of the Order passed by the trial 

Court, I find that learned Sessions Judge, Mahila Court, Salem convicted 
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the accused on the ground that he has committed rape against Janaki and 

he also threatened that he would do away her husband and her children 

and due to the rape committed by the accused person only she committed 

suicide.  Hence, the accused person only abetted her to commit suicide.

8.   Mr.A.Natarajan,  learned  Senior  Counsel  appearing  for  the 

appellant/accused would contend that,

(i) The main witness Selvaraj(LW1), husband of the Janaki was not 

examined and on the side of the prosecution, he was dispensed with, who 

is a material witness.  Non-examination of the material witnesses is fatal 

to the prosecution.

(ii)  Coming to the existence of the Ex.P1 complaint is surrounded 

with suspicion.

(iii)  Dying declaration was not came into existence as stated by the 

prosecution,  since the deceased had 75% of burn injuries on her face, 

neck and fore-arms and hence, dying declaration is doubtful.

(iv)   Presence  of  the  concerned  Investigation  Officer  Viz., 

Mr.Sivalingam, Inspector of Karipatti Police Station, during the recording 

of the dying declaration creates suspicion.

(v)  The so called Ex.P1., observation mahazar does not indicate 
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the scene of the crime, no materials were collected from the scene of the 

crime in  regard  to  the  charge under  Section  306  of  IPC and  there is 

absolutely no investigation on the part of the Investigation Officer with 

regard to the inspection of the scene of the crime.  With regard to the 

alleged  offence  under  Section  376  of  IPC,  no  material  evidences  in 

connection with charges under Section 376 of IPC has been made which 

is  relied  in  Jayamma  and  others  Vs.State  of  Karnataka  reported  in  

Crl.A.Nos.758 of 2010 and 573 of 2016 .

9.  Mr. L.Baskaran, learned Government Advocate (Crl.side) made 

his submission in support of the judgment of the Trial Court.

10.  Points for consideration are:-

i. Whether  the  Order  of  conviction  passed  by  the  learned  Special 

Sessions Judge under Section 306 IPC is sustainable in Law?

ii. Whether  the  Order  of  conviction  passed  by  the  learned  Special 

Sessions Judge under Section 376(1) IPC is sustainable in Law?

iii. Whether  the  Order  of  conviction  passed  by  the  learned  Special 

Sessions Judge under Section 506(i) IPC is sustainable in Law?

iv. Whether  the  quantum  of  sentence  awarded  for  the  respective 

charges is exorbitant?

11.   The  case  of  the  prosecution  as  could  be  seen  from  the 
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prosecution  witnesses  is  that,  one  Mr.Selvaraj  and  Janaki,  who  are 

husband  and  wife,  had  three  children,  are  residents  of  Nehru  Colony 

within the jurisdiction of Karipatti Police Station, Salem.  

12.   The  Criminal  law  was  set  into  motion  when  the  Special 

Inspector  of  Police  had  received  intimation  from  the  Government 

Hospital, Salem on 27.11.2010, at about 2.00 p.m., that a person with 

burn injuries was admitted in the burn ward.  He went to the said hospital 

and recorded the statement of the de-facto complainant (deceased Janaki, 

aged 30 years).  

13.  As per the Ex.P.4 complaint, the case of the prosecution is that 

on  27.11.2010  at  about  2.00  PM  the  respondent  police  received  an 

intimation  from  the  Government  Hospital,  Salem  based  on  that,  the 

Special Sub Inspector of Police went to the said hospital and recorded the 

statement of the de-facto complainant/deceased Janaki, aged 30 years.  In 

her complaint,  she had stated that  she got married 15 years  back and 

gave birth to three children and she was working as coolie. Three months 

prior to 26-11-2010 at about 10-00 a.m., in the Uppu Odai situated on 

the way to Villampatti, lies within the limits of Karipatty P.S., the accused 
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noted  above  under  the  false  pretext  of  nj';fha;  J}f;Fk;  Typ 

ntiy bra; in  his  Kadu  kidnapped  the  deceased  Janaki  from her 

house  in  the  bicycle.  In  the  above said  place,  the  accused  raped  the 

deceased Janaki against her will and further the accused intimidate the 

deceased  Janaki  by  threatening  that  not  to  disclose  this  matter  to 

anybody.  Fifteen  days  prior  to  26.11.2010  due  to  the  pricking  of 

conscience deceased Janaki told her husband about the above said rape. 

The husband of the deceased Janaki questioned the act of the accused, 

but he also threatened him with dire consequences.  Due to the above said 

act  of  the  accused,  the  deceased  Janaki  felt  ashamed and  due  to  the 

mental agony, on 26.11.2010 at about 12.00 p.m., inside the house of the 

deceased near outer varanda, Janaki had committed suicide by pouring 

kerosene to herself and set fire to herself.  And hence, after investigation, 

the charge sheet has been filed as stated supra.

14. From the medical evidence of Doctor P.W.8 and P.W.9 coupled 

with  the Post-Mortem Certificate,  Ex.P7  and  final  opinion Ex.P8,  this 

Court comes to the conclusion that the deceased Janaki died due to the 

burn injuries. This Court is consciously observed that the alleged place of 
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crime could not be fixed for the reason that no rough sketch showing the 

place of the alleged occurrence, wherein the deceased set herself fire in 

the absence of any rough sketch or observation mahazar prepared and 

filed  by  the  Investigation  Officer  and  hence,  this  Court  finds  that  the 

deceased  died  due  to  burn  injuries  and  except  that  nothing  has  been 

placed  before  the  Court  as  observed  supra  for  the  reasons  discussed, 

infra.

15.  PW.1 Saravanan, PW.3 Samidurai are the younger brothers of 

deceased Janaki.  PW.2 Chinnaponnu is the mother of deceased Janaki. 

On  26.11.2010  the  husband  of  Janaki  one  Mr.  Selvaraj  and  PW1 

Saravanan went to collect loan amount from one person and they returned 

at 1.30 p.m.  At that time, the front door of his house was closed without 

locking. Selvaraj pushed and opened the door and saw that her wife was 

burning.  He called PW.1 Saravanan.  PW.1 ran inside the house and saw 

her sister Janaki in a burning condition. The husband of Janaki tried to 

set-off the fire by using bed sheet but the flame was not set-off. Hence, 

PW1 poured some water on her and set off the fire and brought Janaki 

through  108  Ambulance  to  the  Salem  Government  hospital.   PW.2 

Chinnaponnu,  also came to  know about  the  incident  and  went  to  her 
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daughter's house and she also accompanied with her daughter to Salem 

Government Hospital.  PW.3 Samidurai came to know about the incident 

and  went  to Salem Government  Hospital  and  saw his  sister  Janaki at 

Salem Government Hospital. 

16.  PW.1 Saravanan, who is projected as the person said to have 

accompanied  the  injured  (now  deceased)  have  stated  in  the  chief 

examination that he along with Selvaraj (husband of the victim) has broke 

open the door, went inside and rescued the Janaki.  PW.2, mother of the 

victim Janaki also spoken about the presence of the Selvaraj.   For the 

reasons  best  known,  the  prosecution  has  not  examined  him.   In  this 

regard, arguments of the learned Senior Counsel for the appellant and the 

learned Government Advocate is discussed infra.

17.   The case of the prosecution entirely rests  upon the Ex.P.10 

dying declaration recorded by learned Judicial Magistrate No.II, Salem 

PW.9, in the presence of PW.5/Dr.K.Vijayakumar, who had issued Ex.P2 

& Ex.P3 fitness certificate at  the time of commencement of the dying 

declaration and after completion of dying declaration, respectfully.  

18.  With regard to the examination of the said Doctor PW.5, this 

Court  has  noticed  a  material  contradiction  between the version  of the 
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PW.5 Doctor who has attested Ex.P.10 dying declaration, with the PW.13 

Investigation  Officer.   This  Court  has  taken  note  of  the  judgment 

Jayamma case cited supra by the learned Senior Counsel with regard to 

the recording of the evidence from the person who has suffered 80% of 

the burn  injuries on the face,  wherein the Hon'ble Supreme Court  has 

held that when a person is having 80% of the burn injuries on the face, it 

is unlikely that they could depose and disbelieved the dying declaration.

19.  As per the death intimation, the deceased Janaki has suffered 

80% of burn injuries and as per Ex.P7, Post-mortem certificate issued by 

PW.8 Dr.Paneer Selvam, it is 75% of the burn injuries.  It is not disputed 

by the prosecution that the deceased has suffered 75% of the burn injury 

on  the  face,  neck,  chest,  arm-pit  and  fore-arms.   The  PW.5 

Dr.K.Vijayakumar  had  attested  the  dying  declaration  (attestation  is 

marked as Ex.P.2 & Ex.P.3 respectively),  in the cross examination has 

admitted that, 

“mg;nghJ  fhhpg;gl;o  Ma;thsh;  ,Ue;jhh;/  kuz 

thf;FK:yk;  gjpt[  bra;a[k;  nghJ ehd;.  eP/e/vz;/2 !;lhg; 

eh;!;. Ma;thsh; ,Ue;njhk;/ //////// $hdfpf;F Kfk; bte;J 

fhzg;gl;lJ/”
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20.  The post-mortem Doctor PW.8 Dr.G.Paneerselvam in the chief 

examination admitted that, 

“,lJ ifapd; Kd;gFjp kw;Wk; gpd;gFjp. 

,lJ Ks;s';if.  tyJ nkw;ifapd;  Kd;g[wk; 

kw;Wk;  gpd;g[wk;.  tyJ  Kd;ifapd;  nkw;g[wk;. 

fhzg;gl;lJ/ ///////// Jh;ehw;wj;Jld; Toa k";rs; 

epw  rPy;  goe;J  fhzg;gl;lJ/  jiyKo. 

mf;Fs;Ko gpwg;g[Wg;gpd; Ko fWfp fhzg;gl;lJ/ 

jiyia  Ma;t[  bra;jnghJ  fghyj;jpd; 

nkw;g[wKlss njhypd; mog;gFjp. fghy vYk;g[. 

g[Suh  bkd;glyk;.  Mfpatiw  ey;y  epiyapy; 

,Ue;jJ/”

and in the cross examination that, 

 mtUf;F 75% jPf;fha';fs; ,Ue;jJ/ ////// 

tyJ  ifapd;  Kd;g[wKk;  gpd;g[wKk;  jPf;fhak; 

,Ue;jJ/ Kfj;jpy; jPf;fhak; fhzg;gl;lJ/ fz; 

,ikfs;.  ,ikapy;  ,Ue;j  Kofs;  fWfp 

,Ue;jhy;  mit  vd;  mwpf;ifapy; 

Fwpg;gpl;oUg;ngd;/  Kfj;jpy;  KGikahf 

jPf;fha';fs;  ,Ue;jd/  jiyKo  fWfp 

fhzg;gl;lJ/”

21.  PW.9, the Judicial Officer who had recorded the Ex.P10 dying 

declaration has stated that dying declaration has took one hour.  During 
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the recording, he finds that the Janaki (Now died) was always shouting as 

'Burning! Burning!'.  In the cross examination, a specific question was put 

to the PW.9 that due to the burn injuries, he could not have obtained any 

signature and the same was denied. 

22. PW.11 is Dr.Saravanan, who had admitted the injured in to  the 

burning ward, has issued Accident Report Ex.P.12.  He has specifically 

admitted that he had sent the intimation to the concerned police station, 

however, the intimation sent by the PW.11 Doctor was not placed before 

the Court by the Investigation Officer.

23.   From the evidence of the Doctor, who had attested the Post-

Mortem report, I find that during the recording of the dying declaration, 

apart from the Judicial Magistrate and Staff nurse, the Inspector, who is 

doing the Investigation Officer was also present  and hence,  this Court 

entertains a doubt.

24.   With  regard  to the recording of statement  from the Doctor 

associated  with  this  investigation,  I  find  that  there  is  a  material 

contradiction between the version of the Medical witnesses with that of 

the  police  witnesses.   PW.12,  1st Investigation  Officer  in  his  cross 

examination has categorically stated that, 
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“,e;j  tHf;F  rk;ke;jkhd  jfty;fis 

rpwg;g[  fhty;  cjtp  Ma;thsh;  g{gjp  vd;gth; 

bgw;W ,Uf;fpwhh;  neuk;  rhpahf bjhpatpy;iy/ 

//////////  ehd;  jhd;  mg;nghJ  ,e;j  tHf;fpd; 

tprhuid  mjpfhhp/  vj;jid  kzpf;F 

kUj;Jtkidapy;  ,Ue;J  jfty; 

fpilf;fg;bgw;wJ  vd;W  vdJ  g[yd;  Ma;t[ 

mwpf;ifapy; ehd; Fwpg;gpltpy;iy vd;why;  rhp/ 

////////// nkw;go rk;gt ,lj;jpy; cs;s tPL ehd; 

ghh;f;Fk;  nghJ  fjt[  g{l;lg;glhky; 

rhj;jg;gl;LapUe;jJ/  $hdfp  tPL  vJ  vd;W 

nfl;L  bjhpe;Jbfhz;nld;/  m';F  Tl;lkhf 

,Ue;jJ/  rk;gt  ,lj;jpy;  ,Ue;J  tHf;F 

brhj;Jf;fs;  VJk;  ifg;gw;wg;gltpy;iy/  ///////// 

nkw;go rk;gt ,lj;jpy; tPl;oy; ,Ue;j bghUl;fs; 

khjphp tiuglj;jpy; fhz;gpf;fg;gltpy;iy. ghh;it 

kf$hpy;  tPl;ow;Fs;  ,Ue;j  bghUl;fs; 

Fwpg;gplg;gl;Ls;sJ/  ehd;  rk;gt  ,lj;jpw;nf 

bry;ytpy;iy vd;whYk;. khjphp tiuglk; ghh;it 

kf$h;  fhty;epiyaj;jpy;  itj;J 

jahhpf;fg;gl;lJ  vd;whYk;.  Rhpay;y/  rk;gt 

,lj;jpw;F brd;WapUe;jhy; tHf;F brhj;Jf;fis 

ifg;gw;wpapUg;ngd;  vd;why;  rhpay;y/  rk;gt 

,lj;jpy; kz;bzz;iz nfd; bgl;rPl;. Mfpait 

,y;yhjjhy; ifg;gw;wtpy;iy/ nkw;go rk;gtj;ij 

mkuhtjp.  Rutzd;.  Kw;Wk;  <!;tud;  Mfpnahh; 
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rj;jk;  nfl;L  $d;ddpy;  ghh;j;j  egh;fs;/ 

rutzd;  jd;  Kjy;  tprhuidapy;  jhDk;. 

bry;tuh$%  k;  jhd;  Kjypy;  rk;gt ,lj;jpw;F 

brd;W brd;wjhft[k;. bry;tuh$pd; tPl;od; fjt[ 

rhj;jg;gl;LapUe;jhft[k;. bry;tuh$; fjit jl;o 

jpwe;Jtpl;ljht[k;. cs;ns ghh;j;jnghJ mtUila 

kidtp  vwpe;J  bfhz;LapUg;gjhf  jd;id 

Tg;gpl;ljhft[k;.  brhy;ypapUf;fpwhh;fs;  vd;why;. 

vdJ  tprhuidapy;  mt;thW  brhy;ytpy;iy/ 

///////////  m/rh/1  rutzd;  jdJ  rhl;rpaj;jpy; 

jdJ  khkh  bry;tuh$;  g[fhh;  bfhLj;jhf 

brhy;ypapUf;fpwhh;  vd;why;  rhpay;y/  bry;tuh$; 

bfhLj;j  g[fhhpd;  mog;gilapy;  ehd;  tHf;F 

gjpt[  bra;njd;  vd;why;  rhpay;y/   ////////////// 

m/rh/3  rhkpJiu  jdJ  rhl;rpaj;jpy;  jdJ 

khkh  bry;tuh$;  g[fhh;  bfhLj;j  gpwF 

nghyp!;rhh;  jd;id  tprhhpj;jhf 

bfhy;ypapUf;fpwhh; vd;why; bry;tuh$; g[fhh; VJk; 

bfhLf;ftpy;iy/”

25.  The investigation officer has admitted that they are going to 

examine the husband of the deceased Janani Viz., Senthil Kumar (LW1) 

and  he  has  also  stated  that  he  is  an  important  witness  in  the  cross 

examination.  He further stated that,

“  fw;gHpg;g[  ele;jjhf brhy;yg;gLk;  cg;g[  Xil 
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gFjpf;F  ehd;  bry;ytpy;iy  fhuzk;  K:d;W 

khjj;jpw;F  Kd;g[  fw;gHpg;g[  ele;jjhf 

brhd;djhy; ehd; bry;ytpy;iy/ 

,e;j tHf;F rk;ke;jkhf ntW rhl;rpfsplk; 

Mtz';fs; VJk; ehd; ifg;gw;wtpy;iy/ 

//////////////  m/rh/2  rpd;dg;bghd;D  jdJ 

rhl;rpaj;jpy; jhd; $hdfp ,wf;Fk; tiu cld; 

,Ue;jjht[k;.  ahUk;  te;J  thf;FK:yk;  vJt[k; 

bgwtpy;iy  vd;W  rhl;rpak;  mspj;jpUf;fpwhh; 

vd;why;  rhpay;y/  ////////////////  ,jr  gphpt[  364 

vd;gJ  ,e;j  Mtzk;/  ////////  me;j  ,uz;L 

ika[k;  ntW  ntwhf  cs;sJ  vd;why;  rhp/ 

flj;jg;gl;ljpw;fhf 364 ,jr nrh;f;fg;gl;Ls;sJ/ 

//////////////  rpwg;g[  fhty;  Ma;thsh;  g{gjpaplk; 

bfhLj;j  thf;FK:yj;jpnyh  jd;id 

flj;jpf;bfhz;Lnghdjhf Fwpg;gpltpy;iy. Vkhw;wp 

Tl;of;bfhz;L  nghdjhf  brhy;ytpy;iy/ 

//////////////////  ePjpkd;wj;jpy;  cs;s  EX.P15 

Mtzj;jpy;  gphpt[  364  ahuhy;  nrh;f;fg;gl;lJ 

vd;W  vdf;F  bjhpahJ/  ///////////////  364  gphpt[ 

mUfpy;  cs;s  irL  ,d;rpay;  vd;DilaJ 

my;y/  506(1)  gphpt[  rk;ke;jkhf  $hdfpnah. 

bry;tuh$;nah  vd;dplk;  g[fhh;  VJk; 

bfhLf;ftpy;iy/  ”
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26.  So also the 2nd investigation Officer PW13 has admitted that,   

“$hdfp vjphp jd;id fw;gHpj;jJ Fwpj;J 

jhd;  bfhSj;jpf;  bfhs;tjw;F  15  ehl;fSf;F 

Kd;g[  jhd;  jdJ  fzthplk; 

bjhptpj;JapUf;fpwhh;  vd;gJ  jhd;  rhp////// 

Mdhy; $hdfp jd;id vjphp fw;gHpj;jJ Fwpj;J 

jd; fzthplk;  kl;Lk;  jhd; brhy;ypapUf;fpwhh; 

vd;whYk;. bghJ kf;fs; ahUf;Fk; ,e;j rk;gtk;; 

bjhpa  tha;g;gpy;iy vd;why;  rhp/   kUj;Jth; 

gd;dPh;  bry;tk;  mth;fis  ehd;  jhd; 

tprhhpj;njd;”

27.  As stated supra, the learned Sessions Judge has convicted the 

accused for the offence under Section 376 IPC also.  From the medical 

evidence produced before this Court, PW5, PW8, PW11 coupled with the 

Ex.P2, Ex.P3 and Ex.P8, this Court finds that there is no iota of evidence 

for the charge under Section 376.  None of the prosecution witnesses has 

whispered about the alleged rape by the accused assumes significance.

28.  At this juncture, it remains to be stated that even as per the 

dying declaration, though this Court finds it unsafe to rely upon the same 

for the reasons discussed supra and the reason finding rendered infra, this 

Court finds that in the dying declaration Ex.P10 she had stated that  "ehd; 
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vdJ fztUf;F Jnuhfk; bra;J tpl;nld; vd;W btWg;g[ mile;J" I have betrayed 

husband  and  hence,  this  Court  finds  that  the  words  uttered  by  the 

deceased Janaki under Ex.P3 cannot be termed as that the accused had 

physical intercourse against  her  wish  which  is  essential  ingredients  of 

Section 375 of I.P.C punishable under Section 376 of I.P.C.

29.   Both  the  investigation  officer,  PW.12  &  PW.13  has 

categorically admitted in the cross examination as extracted supra, that 

they have not even inspected the scene of crime 'Uppu Odai' wherein the 

accused is alleged to have committed the rape against  her willingness. 

They have not collected any information or conducted any investigation 

with any of the neighbours.  They solely rest upon the said sentence in 

Ex.P10 dying declaration that  the accused had committed rape against 

the willingness of the deceased.  At this juncture, the answers illustrated 

during  the  cross  examination  of  the  PW1,  PW2  and  PW3,  assumes 

significance.  

30.   I  find  that  there is  no  iota  of evidence to  substantiate  the 

charges  under  Section  376  of  IPC.   Police  have  not  carried  out  any 

investigation in support of the charges under Section 376 IPC.

31.   From  the  evidence  of  PW.5  Dr.Vijayakumar  and  PW.11 
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Dr.Saravanan,  the percentage of the burn  injuries  on the face and  the 

description of the injured at the time of the admission and at time of the 

time of dying declaration also caused serious doubts, as to the contents of 

the dying declaration said to have been recorded by the PW.9 Judicial 

Officer.  It remains to be stated that both the Doctors have admitted that 

at the time of recording of the dying declaration, the Investigation Officer 

was admittedly present.   

32.   The case of the prosecution is that  the accused person has 

committed  rape  against  the  will  of  the  deceased  Janaki  prior  to  two 

months  to  the  date  of  commission  of  the  suicide.   On  the  point  of 

commission of the suicide, the trial Court has stated that she died due to 

the self immolation and accordingly,  held that  it  is  a  suicide.   At this 

juncture, it remains to be stated that the Ex.P1 observation mahazar and 

Ex.P13,  rough  sketch  does  not  indicate  the  place  of  the  alleged 

occurrence of the offence under Section 306 IPC.  

33.  This Court pain to note that the investigation has been done in 

such a lackadaisical manner.  In the rough sketch, the house where she 

has  committed  suicide  was  noted.   For  the  reasons  best  know,  the 

investigation  officer  has  not  entered  into  the  alleged  place  of  the 
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occurrence Viz., the room where the said Janaki is said to have committed 

suicide  by  self-immolation.   During  the  cross  examination,  PW.12  & 

PW.13  have categorically admitted that they have not seized any material 

that is  alleged to have been used for setting herself ablaze.

34.  In a normal circumstances, a cane containing balance of the 

kerosene or kerosene or match stick or burnt saree could be placed and 

seized by the investigation officer for the appreciation of the evidence. 

For the reasons best known, no such materials have been placed before 

this Court.  The evidence of the Medical Officer does not indicate that a 

smell  of  kerosene  was  found  on  the  body  of  Janaki  at  the  time  of 

admission also assumes significance.  

35.  The elder brother and younger brother of the deceased Viz., 

PW.1  &  PW.3  respectively  and  her  mother  PW.2  has  categorically 

admitted in the cross examination that there is a previous enmity between 

the accused and husband of the deceased, Selvaraj.  The PW.12 & PW.13 

have  not  collected  any  material  objects  related  to  rape  as  well  as  to 

alleged suicide assumes significance.

36.  Going by the books on the medical jurisprudence, the rule as 

per the corroboration must be kept in the mind of the judge and ordinarily 

Pg.No.20 of 34
https://www.mhc.tn.gov.in/judis



Crl.A.No.779 of 2016

be required in the case of the women having obtained majority.  In the 

instant case, there is no positive evidence to give an indication that the 

victim was subjected to the alleged offence of rape.   No doubt  in the 

prosecution case that  she committed suicide by pouring kerosene.  No 

material has been seized from the scene of crime.  The scene of crime was 

not placed before the Court by way of rough sketch.  What was placed 

before the Court is the topography of the house where she said to have 

committed suicide.  The Doctors have also not indicated any smell of the 

kerosene or petrol as the case may be.  Hence, I find that in the absence 

of such indication it is hard to believe that the accused has committed the 

offence of rape as defined under Section 375 of IPC, which is punishable 

under Section 376 of IPC.

37.  In view of the discussions in the preceeding paragraphs, this 

Court entertains a doubt as to the line of the investigation as projected 

before this Court.   The said investigation appears to be fault on many 

aspects  as  indicated  supra.   This  Court  also  noticed  that  the  learned 

Public Prosecutor before the Sessions Court has stated that the husband 

of  Janaki  (Selvaraj  (LW.1))  was  not  examined  on  the  side  of  the 

prosecution due to the reason that the accused threatened him and further 
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seems to have stated that at the time of the trial, he was present before the 

Court, however, due to threatening of the accused, he went off without 

giving evidence and also vacated the house along with his children and 

his where abouts is not known.

38.  Per contra, learned Senior Counsel appearing for the appellant 

would contend that the main witness Selvaraj was not examined on the 

side of the prosecution and he was dispensed with by the prosecution. 

39(a)  In  view  of  the  controversy  surrounding  on  the  non-

examination of the said Selvaraj, this Court has called for the report from 

the learned Sessions Judge.  On perusal of the material papers produced 

by the learned Sessions Judge, I find that there is no such memo being 

filed by the learned Public Prosecutor before the Sessions Judge as could 

be seen from the endorsement made by the concerned Sessions Judge on 

07.05.2015.

(b)  Witness summons were ordered to be issued to LW1 to LW.9 

for scheduling the date of recording evidences on 01.06.2015.  LW.10 to 

LW.18 scheduled for evidence on 02.06.2015.  On 01.06.2015, PW1 was 

examined and Ex.P1 was marked.  On 02.06.2015, PW.5 to PW.7 were 

examined and Ex.P2 to Ex.P.5 were marked.  On the subsequent hearing 
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on 16.06.2015,  PW.8  to  PW.10  were examined  and  Ex.P6  to  Ex.P11 

were marked and thus, I find that there is no such endorsement or memo 

for non examination of the said Selvaraj being filed before the learned 

Magistrate.   When  the recording of evidence is  in  the month  of June 

2015, arguments were taken on October 2016 and thus, I find that the 

contention  raised  by  the  learned  Senior  Counsel  appearing  for  the 

appellant/accused found to have force.  

40.  In the immaterial papers of the lower Court records sent by the 

learned Sessions Judge, I find that, a report was issued by the VAO that 

the person is not residing in the said place, the period referred to was 

even before the recording of the evidence of PW.1 and hence, I find that 

the observations made by the learned Sessions Judge at paragraph No.21 

in S.C.No.328 of 2014 that,  at  the time of trial, the said Selvaraj was 

present before the Court, but due to the threatening of the accused, he 

went  off without  giving an  evidence,  is  only an  oral  assertion  by  the 

learned Public Prosecutor without any substance and it appears that the 

learned  Sessions  Judge  has  got  swayed  by  the  submissions  and 

erroneously laid the conviction.

41.  It remains to be stated that even as per the VAO report, he has 
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already vacated  the said  place before the commencement  of the Trial. 

Hence, the reason assigned by prosecution for the non-examination of the 

material witnesses,  the said assertion made by the said learned Public 

Prosecutor for non-examination of the Selvaraj, it appears to be only an 

after  thought  adopted  by  the  Investigation  Officer  at  the  time  of  the 

argument.   On  the  submissions  made  by  the  then  learned  Public 

Prosecutor before the Sessions Court without any substance, even without 

verifying the back records, it appears that the learned Sessions Judge got 

swayed  by  the  submissions  and  proceed  to  lay  the  conviction, 

erroneously.

42.   Whether  the  said  Selvaraj  is  a  material  witness  and  non-

examination  of  the  material  witness  is  fatal  to  the  prosecution  is  yet 

another point which is discussed here below.

43.  The said Selvaraj is the husband of the Janaki.  It was a love 

affair  between  the  parties  and  they begotten  three children.   It  is  the 

specific evidence of the PW.1/brother  of the victim that  he along with 

Selvaraj went out for taking some amount on interest.  While returning 

home, they found smoke coming out of the house of the victim and the 

PW.1 and the said Selvaraj broke open the door and went inside to rescue 
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the victim.  

44.  When PW.1 brother of the victim reached the victim's home, 

the neighbours who attended the victim doused the fire.   Contradictory to 

this  statement,  PW.1's  deposition stated  that  the victim's  husband  was 

inside the house attempting to douse the fire with bed-sheets and PW.1 

has also poured water to douse the fire. However the prosecution failed to 

secure  the  victim's  husband,  the  complainant,  as  a  witness  who  was 

present at time of the occurrence. 

45.  PW.1 has stated that the victim is his sister whose husband 

Selvaraj has given complaint before the Police.  Contradictory to this, the 

compliant  was  recorded  by  the  prosecution  from  the  victim  as  per 

prosecution. The  PW.1's  stated that  the  signature  of  the  PW.1  was 

obtained by the police in blank  papers  at  the Hospital  and  the police 

station and the police officials drafted as per their wishes. PW.1 further 

stated that there were differences of opinion between the victim and her 

husband. 

46.  At this juncture, I find that,  in view of the evidences of the 

private  prosecution  witnesses,  who  are  the  relatives  of  the  deceased 

(PW.1, PW.2 and PW.3) and the specific evidence of PW1/brother and 
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PW.5 Dr.K.Vijayakumar that the Selvaraj accompanied the victim to the 

hospital, is a material witness to speak about the alleged fact.  The private 

prosecution witnesses have categorically admitted that  there is a  strain 

relationship between the victim and the said Selvaraj.  PW.2/Mother has 

further stated that there was difference of opinion between the victim and 

her husband.  PW.2 was attending the victim till the death of the victim in 

the hospital.  It remains to be stated that she has not whispered anything 

regarding the alleged occurrence.  The victim has never revealed anything 

about  the  appellant/accused  regarding  any  occurrence  assumes 

significance. 

47.  It is the further evidence of PW.2 that during the treatment, no 

persons have came and recorded any statement also assumes significance 

and  creates  a  great  doubt  on  coming  into  the  existence  of  the  dying 

declaration.   It  is  her  specific  evidence  that  when  her  daughter  got 

treatment at Government Hospital as inpatient, she has not spoken to any 

body.   The evidence  of  PW.5  Dr.K.Vijayakumar  and  the  investigation 

officer  and  the  alleged  recording of  the  statement  of  the  investigation 

officer with regard to the Dr.K.Vijayakumar PW.5 and various material 

contradiction  that  has  been  elicited  in  the  cross  examination  by  the 
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Investigation officer extracted supra in Paragraphs.22 & 23 appears  to 

have been totally over-looked by the learned Sessions Judge. 

48. Recording of the answers elicited in the cross-examination of 

PW.5  Dr.K.Vijayakumar,  with  PW.13  Investigation  Officer,  I  find  that 

coming into the existence of the dying declaration, which is said to have 

been recorded in the presence of the investigation officer causes serious 

doubt as to the genuineness of the Ex.P10 dying declaration and hence, in 

view of the several suspicious circumstances surrounding Ex.P10 dying 

declaration, I find that it is totally unsafe to rely upon the same.  

49.   In  the  decision  rendered  in  State  of  Himachal  Pradesh  

Vs.Gian Chand reported in (2001) 6 SCC 71, the Hon'ble Apex Court has 

held that:

(a)  non-examination  of  a  material  witness  is  again  not  a 

mathematical formula for discarding the weight of the testimony available 

on record howsoever natural, trustworthy and convincing it may be. 

(b) The charge of withholding a material witness from the Court 

levelled against the prosecution should be examined in the background of 

facts and circumstances of each case so as to find whether the witnesses 

were available for being examined in the Court and were yet withheld by 
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the prosecution. 

(c) The Court has first to assess the trustworthiness of the evidence 

adduced and available on record. If the Court finds the evidence adduced 

worthy of being relied on then the testimony has to be accepted and acted 

on though there may be other witnesses available who could also have 

been examined but were not examined.

(d) However, if the available evidence suffers from some infirmity 

or  cannot  be  accepted  in  the  absence  of  other  evidence  which  tough 

available has been withheld from the Court then the question of drawing 

an adverse inference against the prosecution for non-examination of such 

witnesses may arise. 

50.  From the above said judgment, I find that the said Selvaraj, 

husband of the victim is a material witness and non-examination of the 

said material witness is fatal to the prosecution in view of the fact that 

there are so many suspicions theory and as an after thought, submissions 

appears to have been made by the learned Public Prosecutor for the non-

examination of the said Selvaraj also assumes significance. 

51.   And  hence,  this  Court  holds  that  the  prosecution  has  not 

proved coming into the existence of the Ex.P.10, material contradiction 
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between  the  medical  witnesses  and  the  investigation  officer,  material 

contradiction  between  the  private  prosecution  witnesses  PW1,  PW2, 

PW3, PW4 with the PW.13 Investigation officer.  

52.  In  view of the discussions  in the presiding paragraphs,  this 

Court  finds  that  even  going  by  the  statement  made  by  the  deceased 

Janaki, she has stated that,  she developed an apprehension that  as the 

returning of the husband and her brother is getting delay that they might 

have been attacked at the hands of the accused and hence, she committed 

suicide.  It reflects  that  she is a  hyper sensitive women and it remains 

to be stated that even under Ex.P3 complaint, which was recorded at the 

earliest  point  of  time.  It  is  her  own action  not  at  the  instance  of  the 

accused assumes significance.

53 (a).  This Court is of the considered view that the prosecution 

has not proved the charges beyond reasonable doubt, besides there is no 

positive evidence for the alleged fact that she has committed suicide and 

no material has been seized from the alleged scene of crime.  

(b) No rough sketch was placed before the Court to give details 

about the place of occurrence for the offence under Section 306 IPC and 

the alleged scene of occurrence for the offence under Section 376 IPC 
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Viz., Uppu odai.  

(c) No observation mahazar and no rough sketch have been placed 

before the Court.  No material objects said to have been seized from the 

alleged scene of occurrence for the offence under Section 306 of IPC. 

(d) Material contradiction between the medical witnesses with the 

police  witnesses  and  also  material  contradiction  between  the  private 

prosecution witnesses with the investigation officer.  Hence, I find that it 

is totally unsafe to believe the prosecution theory and hence, the theory of 

the  prosecution  has  not  been  proved  beyond  reasonable  doubt,  by 

operation of law, benefit of doubt goes to the accused.

54(a).  The defence theory that has been projected during the cross 

examination of the prosecution witness is that there is a previous enmity 

between  the  accused  person  and  the  Selvaraj/husband  of  the  Janaki. 

Selvaraj sold his property to one Annamalai on condition that, if he wants 

to dispose of the property, it should be sold to him only.  But contrary, the 

purchaser Annamalai sold the property to accused and hence, the Selvaraj 

demanded Rs.50,000/- from the accused, however, the accused gave only 

Rs.5,000/- as  a  commission for the real estate and hence, there was a 

previous enmity between the Selvaraj and the accused person.  Due to the 
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said  previous  enmity,  a  police case  has  been  foisted  against  Selvaraj, 

husband of the deceased.  

(b)The existence of the said previous enmity has been admitted by 

PW.1 to PW.3 as extracted supra.  It is also to be noted that they admitted 

that  the  Selvaraj  often  picked  up  quarrel  with  Janaki  and  due  to  the 

quarrel only, she committed suicide and the accused has nothing to do 

with the alleged crime.

55.   The  only  evidence  that  prosecution  is  relying  upon  is  the 

disclosure statement of the deceased regarding alleged rape against the 

accused is that the victim has disclosed the same to her husband Selvaraj. 

However, Selvaraj was not examined.  Though, PW1 & PW3, brothers of 

the deceased and PW2, mother of the deceased have accompanied and 

stayed with her for the five days of treatment, nothing was whispered by 

the victim to the relatives assumes significance, especially, PW2 mother 

has not whispered about any alleged rape on the body of the said Janaki. 

It  remains  to  be stated  that,  even as  per  the complaint  and  the dying 

declaration,  her  brother  PW1  along  with  her  husband  (non-examined 

witness Selvaraj) went to gather some amount from the general public. 

As  there  was  a  delay  in  their  returning  home,  she  entertained  an 
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apprehension that they must have suffered some kind of assault in the 

hands of the accused and she got hurt by the feeling that she was not 

faithful to her husband, who got married after a period of love and hence, 

she  committed  suicide and  hence,  whether  the  accused  abetted  her  to 

commit suicide is not been established. 

56.  In view of the above findings, this Criminal Appeal is allowed 

and  the conviction  and  sentence passed  in  S.C.No.328  of 2014  dated 

10.11.2016 on the file of learned Sessions Mahila Judge, Salem is hereby 

set  aside  and  the  appellant/accused  is  set  at  liberty  and  they  are 

exonerated  from  the  charges  framed  against  them  and  the  bail  bond 

executed by them shall stand cancelled.  

29.09.2023
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1. The Sessions Judge, Mahila Court, Salem. 

2. The Inspector of Police

    Karipatti Police Station

    Salem.

3. The Public Prosecutor,

    High Court, Madras.
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