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CORAM :
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and

C.M.P.No.5659 of 2021
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PRAYER: Civil Revision Petition filed under Article 227 of Constitution of 
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I.A.No.3 of 2020 in A.S.No.38 of 2018 on the file of the learned Sub-Court, 

Sathyamangalam.

For Petitioner : Mr.N.Manoharan

For Respondents : Mr.P.V.Ramachandran
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O R D E R

This Civil Revision Petition has been filed to set aside the fair and 

decretal order dated 09.12.2020 made in I.A.No.3 of 2020 in A.S.No.38 of 

2018 on the file of the Sub-Court, Sathyamangalam.

2. The Plaintiff had filed the suit in O.S.No.67 of 2001 against the 

father of the Defendants seeking relief of specific performance of contract 

for sale of the property. The suit was decreed in favour of the Plaintiff.  The 

father of the Defendants had not filed any appeal against the decree granted 

in favour of the Plaintiff. Therefore, the judgment and decree in O.S.No.67 

of 2001 had attained finality. Subsequently, the Plaintiff had filed E.P. No.46 

of 2003 against the father of the Defendants. In the E.P.No. 46 of 2003, the 

father of the Defendants as Respondent did not come forward and execute 

the  decree  by  executing  sale  deed.  Therefore,  the  Executing  Court  had 

executed the sale deed. Subsequently, the suit for permanent injunction had 

been filed by the Plaintiff against the Defendant  in O.S.No.64 of 2017 on 

the file of the learned District Munsif, Sathyamangalam. After full trial, the 

suit in O.S.No.64 of 2017 filed by the Plaintiff was dismissed by judgment 

dated 26.06.2018.
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3. Aggrieved by the judgment of dismissal of the suit in O.S.No.64 of 

2017, the Plaintiff had filed an appeal in A.S.No.38 of 2018 on the file of 

the learned Sub-Judge, Sathyamangalam. During the pendency of the appeal 

in  A.S.No.38  of  2018,  the  Plaintiff  as  Appellant  had  filed  a  petition  in 

I.A.No.3 of  2020 under Order XXVI Rule-9 CPC for  appointment of an 

Advocate  Commissioner  to  note  down  the  physical  features  of  the  suit 

property in O.S.No.64 of 2017.

4. The Defendants as Respondents in I.A.No.3 of 2020 in A.S.No.38 

of  2018  resisted  the  petition.  After  due  enquiry,  the  learned  Sub-Judge, 

Sathyamangalam by order dated 09.12.2020, dismissed the I.A.No.3 of 2020 

in  A.S.No.38 of 2018. Aggrieved by the same, the Plaintiff as Petitioner in 

I.A.No.3 of 2020 in A.S.No.38 of 2018 had preferred this Revision Petition 

under Article 227 of Constitution of India seeking to set aside the order of 

the  dismissal  of  the  I.A.No.3  of  2020  in   A.S.No.38  of  2018  dated 

09.12.2020.  It  is  the contention of  the learned Counsel  for  the Revision 

Petitioner  that  allowing  the  petition  seeking  appointment  of  Advocate 

Commissioner and appointing an Advocate Commissioner at the stage of an 

appeal will not prejudice the Respondents. 
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5. In support of his contentions, the learned Counsel for the Revision 

Petitioner relied upon the rulings reported in 2013 (2) TNCJ 338 in the case 

of  Pakiyathai and others Vs Magesh Mani and Others.  He also relied 

upon the rulings of this Court reported in  2014(5) CTC 85 in the case of 

Anwar   Batcha  and  another  Vs  S.  Mahuedoom   particularly  relied 

Paragraph Nos. 11, 13 and 16 which are extracted hereunder:-

“11.  The  expression  'elucidate'  means  to  

make  lucid  or  clear,  throw  light  upon,  explain,  

enlighten.  Where  the  Court  is  satisfied  on  the 

materials available on the record that a party is  

not  able  to  produce  the  desired  evidence  for  

reasonable circumstances, it may assist the party  

to appoint a 'Commissioner' to get the evidence.  

However,  such  evidence  is  not  binding  on  the  

Court, which is to appreciate the same along with 

other evidence. The party can 'countermand' the  

evidence of Commissioner's report by giving any  

other  evidence.  This  dictum  is  laid  down  in  

Ankura & Ankura Charan Sahu v. Arjuna Charan 

Palei,  reported  in  1998  AIHC  1702  (Ori-DB).  

Besides  this,  in  Debendranath  Nandi  v.  Natha 

Bhuiyan, reported in AIR 1973 Ori 240, it is held  

that the object of local investigation under rule is  

to obtain evidence which from it's peculiar nature  

can best be had from the spot”.

“13. In Payani Achuthan v. Chamballikundu  

Harijan  Fisheries  Development  Co-  operative  
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Society, reported in AIR 1996 Ker 276, it has been  

held that the Court  cannot prevent a party from 

adducing the best evidence, if such evidence can  

be  gathered  with  the  help  of  a  Commissioner.  

Refusal  of  the request  of  the party  to  appoint  a  

Commissioner under Order XXVI Rule 9 C.P.C., to  

make a local investigation in an appropriate case  

amounts  to  failure  of  exercise  of  jurisdiction 

vested in it. In a suit for injunction to restrain the  

defendants  from  interfering  with  the  possession  

due to alleged  encroachment into the land of the 

plaintiff,  one  of  the  methods  to  find  out  as  to  

whether or not there is encroachment is to have  

the  local  investigation  done  by  a  competent  

Commissioner.  Thus,  in  such a case Trial  Court  

was  not  right  in  rejecting  the  prayer  for  

appointment of Commissioner.”

“16.  On  the  other  hand,  learned  counsel  

appearing  for  the  respondent/plaintiff  has  

vehementally argued that the Order passed by the  

learned  Trial  Judge  did  not  suffer  with  any 

infirmity  and  therefore  the  interference  of  this  

Court did not require. Further, he has submitted 

that  it  is  settled  principles  of  law  that  for  

procuring evidence Advocate Commissioner need 

not  be  appointed.  This  proposition  will  not  be 

made applicable to the instant case on hand as the  

contention  of  the  revision  petitioners/defendants  

clearly  demonstrates  their  object  for  elucidating 

the matter in dispute by local investigation of the  

Commissioner  at  the  spot.  Therefore,  as  

contemplated under Rule 9 to Order XXVI C.P.C.,  

this Court deems that a local investigation by the 

Advocate Commissioner is proper for the purpose  

of throwing more light or enlighten the Court to  

take a fair decision”
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6. The learned Counsel for the Respondents vehemently objected to 

the  same  stating  the  petition  is  devoid  of  merit.  If  the  intention  of  the 

Plaintiff was bonafide he ought to have filed a petition under Order XXVI 

Rule-9 CPC at  the first  stage of  the suit.  He had not  done so.  He,  after 

suffering  the  judgment  of  the  dismissal,  based  on  the  appreciation  of 

evidence, having filed the appeal, had as an after thought, filed the petition 

seeking appointment of an Advocate Commissioner only to note down the 

physical features. It is not for that purpose, it is a ploy to collect evidence 

and also to fill up the lacunae found out in the judgment in the appellate 

Court even if the Appellant undertakes to pay the remuneration that cannot 

be allowed as on the basis of evidence available before the Trial Court.  It is 

an adventure of fishing which cannot be accepted. Considering the fact that 

the Plaintiff himself claims that he had purchased the property on the basis 

of sale agreement. Since the father of the Defendants did not execute the 

sale deed, the Plaintiff was forced to file the suit for specific performance in 

O.S.No.67  of  2001.  Since  no  appeal  was  filed  by  the  father  of  the 

Defendants, the Judgment and decree for specific performance in O.S.No.67 

of 2001 had attained finality. Therefore, the Plaintiff had filed E.P.No.46 of 
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2003. Based on the E.P.No.46 of 2003, the Executing Court had directed the 

Defendants  in  the  suit  in  O.S.No.67  of  2001  as  the  Respondents  in 

E.P.No.46 of 2003 to execute the sale deed within a specified time. Since 

the Defendants  in  the suit  as  Respondents  in  E.P.No.46 of  2003 did not 

come forward to execute the decree, the Executing Court itself had executed 

the sale deed. Therefore, only in continuation of the executing proceedings, 

the  petitioner  ought  to  have  filed  a  E.P.No.46  of  2003  for  delivery  of 

possession.  After  executing  the  sale  deed,  how  the  Plaintiff  had  taken 

possession of the property had not been explained. Therefore, the Defendant 

in O.S.No.64 of 2017 had disputed the claim of the Plaintiff for injunction 

against the Defendant stating that the Plaintiff is not in possession.

7.  In cases of this nature, when the Court had executed sale deed then 

either  the  decree  holder  has  to  file  E.A in  continuation  of  the  E.P for 

delivery of the possession or file a separate E.P for delivery of possession of 

the property for which sale deed was executed. Here, those particulars are 

absent  in  the  plaint  in  O.S.No.64  of  2017  how  the  Plaintiff  entered 

possession of the property had not been properly explained. Therefore, the 

Defendant  had  disputed  the  claim  of  the  Plaintiff  seeking  permanent 
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injunction against the Defendant. Therefore, issues were framed and the suit 

came up for trial. In the course of the trial, on the basis of the evidence, the 

learned Judge had observed as follows:-

“13. nkYk;.  gpujpthjpfs;  M$uhd 
fw;wwpUe;j tHf;fwp"h;. jhth brhj;jpy; 
cs;s  tPl;od;  fjbtz;  5-12/  mJt[k; 
jw;nghJ  xnu  miw  bfhz;l  me;j 
tPl;ow;  fjnt  ,y;iy/  me;j  tPl;oy; 
jw;nghJ tiu gpujpthjpfSk;. mth;fspd; 
rnfhjhpahd gp/th/rh/2 jhd; FoapUe;J 
RthjPdj;jpy;  ,Ue;J  gp/th/rh/M/6. 
kw;Wk;  rh/j/rh/M/2  Md  tPl;L  thp 
urPJfs;  K:yk;  tPl;L  thp  brYj;jp 
tUfpwhh;fs;/ thjp. jhth brhj;jpida[k;. 
mjpYs;s tPl;oida[k; ghh;f;fhkYk;. jhth 
brhj;jpw;fhd  K:y  gj;jpu';fisa[k; 
ghh;f;fhkYk;  mtnu  fpua  xg;ge;j 
gj;jpuj;ij  nkhroahf  jahhpj;J 
bfhz;lhh;/  mjdhy;  jhd;.  jhth 
brhj;jpd;  tp!;jPuzj;ij  kpifg;gLj;jp 
vGjpf; bfhz;lhh;/ mnj nghy fjbtz; 
5-12 vd;gij khw;wp 5-13 th/rh/M/1 Md 
fpuag;  gj;jpuj;jpy;  vGjp  bfhz;lij 
itj;J. JdJ bry;thf;if gad;gLj;jp. 
jhth  brhj;jpy;  RthjPdj;jpy;  cs;sJ 
nghy; th/rh/M/2?d; thpirahd tPl;L thp 
urPJfis  nkhroahf  cUthf;fpf; 
bfhz;lhh; vd thjpl;Ls;shh;:

14/  fle;j  10/05/2014  njjp  jhth 
brhj;jpid  jhd;  RthjPdj;jpw;fhf 
vLj;Jf; bfhz;l gpd;dh;. jhth brhj;J 
mike;Js;s  khf;fpdh';nfhk;ig 
g";rhaj;jpid  mQqfp.  jFe;j 
tpguj;jpid  mspj;jjd;  mog;gilapy;. 
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nkw;go  eph;thfKk;  jFe;j  tprhuiz 
bra;J.  jhth  brhj;jpy;  mike;Js;s 
tPl;ow;F  thp  tpjpg;g[  vz;zpid  bgah; 
khw;wk; bra;J. VdJ bgaUf;F jFe;j 
tPl;L  thpa[k;  tH';fpdhh;fs;/  mit 
th/rh/M/2?d;  thpirahd  tPl;L  thp 
urPJfs;  vd  tHf;Fiuapy; 
brhy;yg;gl;lthW  th/rh/1.  jdJ  Kjy; 
tprhuizapy;  rhl;rpak;  mspj;Js;shh;/ 
mt;thW  rhl;rpak;  mspj;j  th/rh/1. 
jdJ  FWf;F  tprhuizapy;. 
th/rh/M/2?d;  thpirahd  tPl;L  thp 
urPJfs;  midj;Jk;  g";rhaj;jpdh; 
vd;dplk;  tH';f  vd;dplk;  tprhuiz 
vJt[k; bra;atpy;iy vd xg;g[ bfhz;L. 
Kuz;gl;l  tifapy;  rhl;rpak; 
mspj;Js;shh;/  gpujpthjpfs;  jug;gpy;. 
M$h; bra;ag;gl;l gp/th/rh/M/6. 7 kw;Wk; 
rh/j/rh/M/2  Mfpa  tPl;L  thp 
urPJfshdJ fjbtz;  5-12?f;F MdJ/ 
gp/th/rh/M/6  Md  fle;j  17/03/2014 
njjpapl;L tPl;L thp urPJk;. rh/j/rh/M/2 
Md  21/03/2017  njjpapl;l  tPl;L  thp 
urPJk;  gpujpthjpfspd;  jfg;gdhuhd 
uhkrhkp  bgahpYk;.  gp/th/rh/M/7  Md 
14/05/2016 njjpapl;l tPl;L thp urPJ 1?k; 
gpujpthjp  bgahpYk;  cs;sJ/  thjp 
jug;gpy;  M$h;  bra;ag;gl;Ls;s 
th/rh/M/2?d;  thpirahd  29/01/2015. 
25/01/2016  kw;Wk;  22/02/2017  Mfpa 
njjpfspl;l  thjpapd;  bgahpYs;s  tPl;L 
thp urPJfspy; fjbtz; Kiwna  5-13. 
5-13  kw;Wk;  5-159?13  vd  khwp  khwp 
cs;sJ/ nkw;go tPl;L thp urPJfs; xnu 
g";rhaj;J  mYtyfj;jhy; 
tH';fg;gl;Ls;sJ/ ,e;epiyapy;. fjbtz; 
5-12 vd cs;s nkw;go gp/th/rh/M/6. 7 
kw;Wk;  rh/j/rh/M/2  Md  tPl;L  thp 
urPJfs;. jhth brhj;jpYs;s tPl;Lf;fhd 
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tPl;L thp  urPJfs;  my;y/  mnj nghy 
th/rh/M/2?d;  thpirahd  K:d;W  tPl;L 
thp  urPJfs;  jhd;  jhth brhj;jpw;fhd 
tPl;L  thp  urPJfs;  vd;gij 
cWjpg;gLj;jt[k;.  th/rh/M/2?d; 
thpirahd  tPl;L  thp  urPJfs;  thjp 
jhd;  jhth  brhj;jpd;  RthjPdj;jpy; 
cs;shh;  vd;gij  tprhuiz  bra;J. 
fpuhk  g";rhaj;jhuhy;  tH';fg;gl;lJ 
vd;gij  cWjpg;gLj;jt[k;.  tPl;L  thp 
urPJ tH';fpa fpuhk g";rhaj;J eph;thf 
mjpfhhpfs;  ahiua[k;  thjp  Kd;dpWj;jp 
tprhuiz  bra;atpy;iy/  mt;thW 
Kd;dpWj;jp  tprhuiz bra;ag;glhjjw;F 
vj;jifa  fhuz';fSk;  thjp  jug;gpy; 
brhy;yg;gltpy;iy/

15/ nkYk;. thjpna jhth brhj;jpy; 
RthjPdj;jpy;  ,Ue;j  gpujpthjpfis 
jdJ  bry;thf;if  gad;gLj;jp. 
fhty;Jiwapdh;  K:yk;  btspnaw;wpndd; 
vd  rhl;rpak;  mspf;fg;gl;Ls;s 
R{H;epiyapy;.  gpujpthjpfs;  jug;gpy; 
brhy;yg;gLtJ  nghy  th/rh/M/2?d; 
thpirahd tPl;L  thp  urPJfSk;.  thjp 
jd;  bry;thf;if  gad;gLj;jp  fpuhk 
g";rhaj;jhhplkpUe;J  th/rh/M/1  Md 
fpua  Mtzj;jpy;  cs;s  fjbtz;iz 
itj;J  RthjPdk;  ,Ug;gJ  nghy 
epU:gzk;  bra;a  ntz;o  jtwhf 
bgw;whuh>  vd;w  re;njfj;ij 
Vw;gLj;Jfpd;wJ/  vdnt.  th/rh/M/2?d; 
thpirahd  tPl;L  thp  urPJfs;  thjp 
jug;g[  tHf;fpw;F  Mjuthf 
Vw;g[ilajhfapy;iy/ nkYk;. gp/th/rh/M/6. 
7 kw;Wk; rh/j/rh/M/2 Mfpa tPl;L thp 
urPJfs;  gpujpthjpfs;  jug;gpy;  FwpaPL 
bra;a Ml;nrgiz bjhptpj;jpUe;j thjp. 
nkw;go Mtz';fs; tHf;fpw;fhf jtwhf 

10/16
https://www.mhc.tn.gov.in/judis



C.R.P.No.660 of 2021

cUthf;fg;gl;lJ vd;w rpW re;njfj;ij 
Tl  ,e;j  tHf;fpy;  cUthf;ftpy;iy/ 
vdnt.  nkw;go  gpujpthjpfs;  jug;gpy; 
jhf;fy; bra;ag;gl;l tPl;L thp urPJfs;. 
gpujpthjpfs;  kw;Wk;  gp/th/rh/2?d;  K:yk; 
FwpaPL  bra;a  thjp  jug;gpy; 
bjhptpj;jpUe;j  Ml;nrgiz  rl;lg;go 
epiyf;fjf;fjy;y  vd;W  ,e;ePjpkd;wk; 
jPh;khdpf;fpd;wJ/  nkYk;.  gpujpthjpfs; 
jhth  brhj;jpw;F  brd;W  tUfpwhh;fs; 
vd  th/rh/1?V  jdJ  FWf;F 
tprhuizapy;  xg;g[  bfhs;tjhy;.  nkw;go 
gp/th/rh/M/6.  7  kw;Wk;  rh/j/rh/M/2 
Mfpa  tPl;L  thp  urPJfs;  jhth 
brhj;jpYs;s  tPl;ow;fhd  urPJfs;  vd 
gpujpthjpfs;  TWtJ  Vw;g[ilajhf 
cs;sJ.

8.  Under those circumstances,  the objection of  the Respondents  in 

I.A.No.3 of 2020 in A.S.No.38 of 2018 seeking appointment of an Advocate 

Commissioner as it  is  nothing but  fishing expedition is found acceptable 

and reasonable. When the Plaintiff was unable to explain how he had taken 

possession of the property when the Court had executed a sale deed, the suit 

for permanent injunction against the Defendant is found suspicious. Under 

those  circumstances,  on  the  basis  of  the  appreciation  of  evidence,  the 

learned Trial Judge, District Munsif,  Sathyamangalam, had dismissed the 

suit  against  which,  appeal  had  been  filed.  During  the  pendency  of  the 

appeal, it is found that the Plaintiff as Appellant is seeking appointment of 
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the Advocate Commissioner only to fill up the lacunae.

9. The rulings cited by the learned Counsel for the Revision Petitioner 

will not help the petitioner's case as the facts are different. Here, it is the 

clear case of the Plaintiff that the Plaintiff had obtained a decree for specific 

performance of contract for sale of the property against the father of the 

Defendants in O.S.No.67 of 2001. In continuation of the same, the Plaintiff 

herein  had  filed  EP for  execution  of  sale  deed.  Since  the  Defendant/the 

present Defendants father in the previous suit in O.S.No. 67 of 2001 did not 

come  forward  to  execute  the  sale  deed,  the  Executing  Court  itself  had 

executed the sale deed. When the Court itself had executed sale deed, how 

the Plaintiff taken possession of the property is found suspicious. It has not 

been clearly explained in the plaint averments. When that be the case, the 

Defendant had disputed the claim of possession. During the evidence, the 

learned Judge, on appreciation of evidence arrived at a conclusion that the 

Plaintiff is not in possession of the property. Under those circumstances, the 

facts of the reported ruling will not help the case of the Plaintiff.
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10. As rightly pointed out by the learned Counsel for the Respondent 

if  the  intentions  of  the  Plaintiff  was  bonafide,  he  ought  to  have  filed  a 

petition under Order XXVI Rule-9 CPC at the first  instance immediately 

after  filing of the suit  in  O.S.No.64 of  2017. He had not  done so.  After 

suffering  a  judgment  of  dismissal,  he  cannot  seek  appointment  of  an 

Advocate  Commissioner  to  note  down  the  physical  features.  It  is  to  be 

treated as filling up the lacunae.

11.  This  Court,  on  an  earlier  occasion,  to  allow  the  petition  for 

appointment of Advocate Commissioner at the stage of appeal  where the 

Appellant  claimed that  the  Defendant  had  encroached the  portion  of  the 

natham land which was in enjoyment of the Plaintiff in the suit. The petition 

filed in the suit for appointment of Advocate Commissioner was dismissed 

by  the  learned  Trial  Judge,  against  which  appeal  was  not  filed.  After 

disposal of the suit during the pendency of the appeal again the Plaintiff as 

Appellant filed I.A.No.3 of 2020 under Order XXVI Rule-9 CPC to note 

down the physical features of the property. In that case, the adjacent owner 

of  the  site,  who  is  the  Defendant  had  after  getting  a  sale  deed  for  his 

property approached the revenue authorities for cancellation of the patta in 
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favour of  the Plaintiff's  father natham land patta and has encroached the 

property. Regarding the encroachment, the physical features of the property 

had to be brought to the Court only through an Advocate Commissioner and 

not on mere oral evidence. Therefore, the dismissal of the petition under 

Order XXVI Rule-9 CPC in the appeal by the learned Appellate Judge was 

set aside by this Court exercising power under Article 227 of Constitution of 

India to render justice to the Plaintiff who was Appellant. Here, in this case, 

the facts are different. Here, the Plaintiff had benefit of a decree for specific 

performance. The Trial Court, as Executing Court had also executed the sale 

deed in favour of the Plaintiff. While so, the Plaintiff is unable to explain 

how he got possession of the said property without filing any petition before 

the Court for delivery of possession. In the course of the evidence, it was 

admitted that he had exercised police power using his influence which was 

not appreciated by the learned Trial Judge. Therefore, the suit was dismissed 

against  which  appeal  is  now  pending  before  the  learned  Sub-Judge, 

Sathyamangalam. Therefore, the appointment of an Advocate Commissioner 

for noting down the physical features in this case is found unacceptable and 

unreasonable.
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12.  The  well  reasoned  order  of  the  learned  Sub-Judge, 

Sathyamangalam, dismissing the petition for appointment of an Advocate 

Commissioner even though the Plaintiff undertook to pay remuneration for 

the Advocate Commissioner, does not warrant any interference by this Court 

exercising discretion under Article 227 of the Constitution of India. 

13. In the light of the above, this petition lacks merits and hence, this 

Civil Revision Petition is dismissed. The order passed by the learned Sub-

Judge, Sathyamangalam in I.A.No.3 of 2020 in A.S.No.38 of 2018 dated 

09.12.2020  is confirmed. Consequently, connected miscellaneous petition 

is closed.

.06.2023
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SATHI KUMAR SUKUMARA KURUP, J.

nr

To

1.  The learned Sub-Court, Sathyamangalam.

2. Section Officer,

    V.R.Section, 

    High Court, Madras.

Pre-delivery Order made in

C.R.P.No.660 of 2021

and

C.M.P.No.5659 of 2021

.06.2023
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