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Sathyamangalam.
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C.R.P.N0.660 of 2021
ORDER

This Civil Revision Petition has been filed to set aside the fair and

decretal order dated 09.12.2020 made in I.A.No.3 of 2020 in A.S.No.38 of

2018 on the file of the Sub-Court, Sathyamangalam.

2. The Plaintiff had filed the suit in O.S.No.67 of 2001 against the
father of the Defendants seeking relief of specific performance of contract
for sale of the property. The suit was decreed in favour of the Plaintiff. The
father of the Defendants had not filed any appeal against the decree granted
in favour of the Plaintiff. Therefore, the judgment and decree in O.S.No.67
of 2001 had attained finality. Subsequently, the Plaintiff had filed E.P. No.46
of 2003 against the father of the Defendants. In the E.P.No. 46 of 2003, the
father of the Defendants as Respondent did not come forward and execute
the decree by executing sale deed. Therefore, the Executing Court had
executed the sale deed. Subsequently, the suit for permanent injunction had
been filed by the Plaintiff against the Defendant in O.S.No.64 of 2017 on
the file of the learned District Munsif, Sathyamangalam. After full trial, the
suit in O.S.No.64 of 2017 filed by the Plaintiff was dismissed by judgment
dated 26.06.2018.
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3. Aggrieved by the judgment of dismissal of the suit in O.S.No.64 of
2017, the Plaintiff had filed an appeal in A.S.No0.38 of 2018 on the file of
the learned Sub-Judge, Sathyamangalam. During the pendency of the appeal
in A.S.No.38 of 2018, the Plaintiff as Appellant had filed a petition in
[.LA.No.3 of 2020 under Order XXVI Rule-9 CPC for appointment of an
Advocate Commissioner to note down the physical features of the suit

property in O.S.No.64 of 2017.

4. The Defendants as Respondents in [.A.No.3 of 2020 in A.S.No.38
of 2018 resisted the petition. After due enquiry, the learned Sub-Judge,
Sathyamangalam by order dated 09.12.2020, dismissed the I.A.No.3 of 2020
in A.S.No.38 of 2018. Aggrieved by the same, the Plaintiff as Petitioner in
[.LA.No.3 of 2020 in A.S.No0.38 of 2018 had preferred this Revision Petition
under Article 227 of Constitution of India seeking to set aside the order of
the dismissal of the 1.A.No.3 of 2020 in A.S.No.38 of 2018 dated
09.12.2020. It is the contention of the learned Counsel for the Revision
Petitioner that allowing the petition seeking appointment of Advocate
Commissioner and appointing an Advocate Commissioner at the stage of an

appeal will not prejudice the Respondents.
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Petitioner relied upon the rulings reported in 2013 (2) TNCJ 338 in the case
of Pakiyathai and others Vs Magesh Mani and Others. He also relied
upon the rulings of this Court reported in 2014(5) CTC 85 in the case of

Anwar

C.R.P.No0.660 of 2021

5. In support of his contentions, the learned Counsel for the Revision

Batcha and another Vs S. Mahuedoom particularly relied

Paragraph Nos. 11, 13 and 16 which are extracted hereunder:-
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“l1. The expression 'elucidate' means to
make lucid or clear, throw light upon, explain,
enlighten. Where the Court is satisfied on the
materials available on the record that a party is
not able to produce the desired evidence for
reasonable circumstances, it may assist the party
to appoint a 'Commissioner' to get the evidence.
However, such evidence is not binding on the
Court, which is to appreciate the same along with
other evidence. The party can 'countermand’ the
evidence of Commissioner's report by giving any
other evidence. This dictum is laid down in
Ankura & Ankura Charan Sahu v. Arjuna Charan
Palei, reported in 1998 AIHC 1702 (Ori-DB).
Besides this, in Debendranath Nandi v. Natha
Bhuiyan, reported in AIR 1973 Ori 240, it is held
that the object of local investigation under rule is
to obtain evidence which from it's peculiar nature
can best be had from the spot”.

“13. In Payani Achuthan v. Chamballikundu
Harijan Fisheries Development Co- operative
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Society, reported in AIR 1996 Ker 276, it has been
held that the Court cannot prevent a party from
adducing the best evidence, if such evidence can
be gathered with the help of a Commissioner.
Refusal of the request of the party to appoint a
Commissioner under Order XXVI Rule 9 C.P.C., to
make a local investigation in an appropriate case
amounts to failure of exercise of jurisdiction
vested in it. In a suit for injunction to restrain the
defendants from interfering with the possession
due to alleged encroachment into the land of the
plaintiff, one of the methods to find out as to
whether or not there is encroachment is to have
the local investigation done by a competent
Commissioner. Thus, in such a case Trial Court
was not right in rejecting the prayer for
appointment of Commissioner.”

“16. On the other hand, learned counsel
appearing for the respondent/plaintiff has
vehementally argued that the Order passed by the
learned Trial Judge did not suffer with any
infirmity and therefore the interference of this
Court did not require. Further, he has submitted
that it is settled principles of law that for
procuring evidence Advocate Commissioner need
not be appointed. This proposition will not be
made applicable to the instant case on hand as the
contention of the revision petitioners/defendants
clearly demonstrates their object for elucidating
the matter in dispute by local investigation of the
Commissioner at the spot. Therefore, as
contemplated under Rule 9 to Order XXVI C.P.C.,
this Court deems that a local investigation by the
Advocate Commissioner is proper for the purpose
of throwing more light or enlighten the Court to
take a fair decision”




C.R.P.No0.660 of 2021

6. The learned Counsel for the Respondents vehemently objected to
the same stating the petition is devoid of merit. If the intention of the
Plaintiff was bonafide he ought to have filed a petition under Order XXVI
Rule-9 CPC at the first stage of the suit. He had not done so. He, after
suffering the judgment of the dismissal, based on the appreciation of
evidence, having filed the appeal, had as an after thought, filed the petition
seeking appointment of an Advocate Commissioner only to note down the
physical features. It is not for that purpose, it is a ploy to collect evidence
and also to fill up the lacunae found out in the judgment in the appellate
Court even if the Appellant undertakes to pay the remuneration that cannot
be allowed as on the basis of evidence available before the Trial Court. It is
an adventure of fishing which cannot be accepted. Considering the fact that
the Plaintiff himself claims that he had purchased the property on the basis
of sale agreement. Since the father of the Defendants did not execute the
sale deed, the Plaintiff was forced to file the suit for specific performance in
0.S.No.67 of 2001. Since no appeal was filed by the father of the
Defendants, the Judgment and decree for specific performance in O.S.No.67

of 2001 had attained finality. Therefore, the Plaintiff had filed E.P.No0.46 of
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2003. Based on the E.P.No0.46 of 2003, the Executing Court had directed the
Defendants in the suit in O.S.No.67 of 2001 as the Respondents in
E.P.No.46 of 2003 to execute the sale deed within a specified time. Since
the Defendants in the suit as Respondents in E.P.No.46 of 2003 did not
come forward to execute the decree, the Executing Court itself had executed
the sale deed. Therefore, only in continuation of the executing proceedings,
the petitioner ought to have filed a E.P.No.46 of 2003 for delivery of
possession. After executing the sale deed, how the Plaintiff had taken
possession of the property had not been explained. Therefore, the Defendant
in O.S.No.64 of 2017 had disputed the claim of the Plaintiff for injunction

against the Defendant stating that the Plaintiff is not in possession.

7. In cases of this nature, when the Court had executed sale deed then
either the decree holder has to file E.A in continuation of the E.P for
delivery of the possession or file a separate E.P for delivery of possession of
the property for which sale deed was executed. Here, those particulars are
absent in the plaint in O.S.No.64 of 2017 how the Plaintiff entered
possession of the property had not been properly explained. Therefore, the

Defendant had disputed the claim of the Plaintiff seeking permanent
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injunction against the Defendant. Therefore, issues were framed and the suit
came up for trial. In the course of the trial, on the basis of the evidence, the

learned Judge had observed as follows:-

“13. Gusyd, Urglurslser — psonme
&Owmbs upsHSMEnT, HTeur  C&FTHSHI60
o gten il  &SH6leued  5/12. g Hayb
SH6uTg 61  Yeoom  CereiiL YbHS
ol  HHCu  @svemev.  ABS  ailiged
SHeurg ey Ulpsleurdlsan, yeuisofls
geasnasfurs  Ul.eur.agr.2 &rer  Gyullmb S
G6UT & 60T & &) 60 Qb Ul eum. &m. 9.6,
womih  FN.&5. 1.2 et el euil
gESIEe  Qper el el QFnss)
UHBIMTTEeT. uTHl, HTeur 6lFTsslemaTuji,
QABlayeien Al wemaTuh UTTSSTIOMID, STeuT
O & & &) & 6o1 (p6v L& BRI &E6TUJLD
LITiT & &IML0sYILD 36Ul Syu QUUBS
L& BT &6 S GLom &Flg WM& SWilg &
Ol BT LITHT. 9| S 60160 ST 60T, STeum
Qans sl allsransdamns  Idansliuh S
BlS CesTadiLmi. 96sH Gumev & 06leuewr
512 etiusng wrHml 5/13 eur.ar.y. | 6
Sfwl  uSBISIHlv  aUYdl  CETHLDS
UGS, HOTH CFOMTHMNS LWSTLH D!,
SMeur  CFTSBled  FUTSHMSHBl0 2 61161 F
Cumed eum.&m.y.2-6f suflewFwrss il 6urfl
1 & &l Heman GLom Flgwm & 9 (M6uT &l
CleTeiLmi 6Tel  6UM DI (b 6Toniir

4. &LBs  10.05.2014 CHHl  SHmeurm
O &FT & B 65607 ST 6N G6UIT &68T & &M &HT &
b SIS GaraiL Usieart, Sreur 6Frss)
Sl ew1oh S 66 10T & & 6T 51 G &I LD 6L
Lh&FTW S Slem 6t 9 60| &, S5&SbD
allugsplemer  oflssHar  YlgliemL e,
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Cuhuy  pliurswpl  SSHS  allFryenem
auig, srur Cardsled  YmlobSlaTen
alyHe el  alglly aasaflsner  Guw
wromiy  CFUL, garg uumesd SSHbS

alp  eauflyld  aupEISlEITTSs. 6wl
oun.ar.gy.2-a1  euflsngwrer  allh el
7 & &) 8601 67601 6ULD &S 607 160
OgmevsviulLeuryy eum.&n.l, &HaI&  (pS6v

ol & 1y 63 61 Ul 60 FmL &lwih 6l & SI6Tenmi.
9] 6116UIT (1) FML&Fluih Iofl & & oum. &m. |,
& 601 5| GUEL) 6l & iy 63 6w Ll 60,
oun.ar.gy.2-a1  euflsngwrer  ailly el
1 & &I &0 9|6 60T & Gl LehFTw S Sl it
ITGILLD  6upmIGS  eTdIsRlLLh el &My 6o
g GFlwallebemsy 61ar Uy Gl&BTaI(h,
(po sl L 6U6%) &Ull6D gL glwih
9o & Flenmi, Ly leum Bl b6 SLilsv,
oot Ceuwiul  dl.eur.&r.g.6, 7 oMo
&F1.5.81. .2 TR, ail” (h 6urf]
gEH BN S HDHoleusd 5/ 12-HG YT
Ul eur. &m. 9.6 el HLHS 17.03.2014
Caaplll allp eufl gD, &F1.5.&1.H.2
et 21.03.2017  CassuliL ey e
T& b Ly Hloun Pl & oot & S LILI6HTIT[TIT 65T
grwognd  Guwfayd,  dl.eur.&r.oy.7 e
14.05.2016 GCasul'L ai' ¢ eufl g&gE I-1b
Ly pleum H) Gluwieyih 9 _6iT6N ). 6T &)
SLiLils Speoit OlEFIwiIuL (b aen
6UIT. &IT. Y. 2- 631 6urf 6% & wim 6t 29.01.2015,
25.01.2016 T Julth 22.02.2017 < Bl
Caslsall L eamalullar  Quuflgysior  ail (b
ol 1EHIFafled S Cleuss (peombw  5/13,
513 womn  5/159-13  etewr womp o]
o enenl. Gupuy il eufl §&gHsem 6y
UEh&FTWS H 2 8Y16U6V & & ST 60
QUPRISLIUL (haTergl. @ bBlsmevullsy, & 06y
5/12 eer 2 aten  Gumuly  Ul.eur.&r.gy.6, 7
womih  FN.&5. 1.2 et el euil
pESIH6N,  STeur ClardHslayeier AL (b &&me
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ail(h oufl gESHGN  Yvsv. HYEH Gumsy
oum.ar.gy.2-a1  auflemFwner  lpeim il (h
oufl  gagisaT  Srer  Sreur  QFrSHslHaHmer
aiLl (b 6uif] 7 & &l B 61631 LI &
2 MSIILHSHSBeLD, 6UM. &IT. Y. 2- 631
suflevgwresr el  6ufl  §&FSHB6m TS
SN SrUT  QFTHDI Sl H6oT & B)6v
9 _GTenmiT 6T60TLI65) & 6l & 1T 1y 65 6w ClFuI &),
&l LEhaF T &S SHTIme0 ULORISGLILILL &)
Tl S 2L mBIUbhSSaD, el e
1S RIS  HITn  UEGETWSS blifuTs
Bleri&er  wrsnpyh urgdl  (pefielm s s
ol &1y 65 601 O Fuiweallsvemev. 9] 6116UI (1)
yaialmsSs  allgrgaman  CFdwliuLTsSnS
(HHMEL  STIRISED  uTHl  SHrLidlsy
ClFTsOEVLILIL afl606m6V.

15. Gueh, urHlCw &Hmeur 6l&aTssls0
G 6UIT &68T & )60 @Qmbs MEEART L Tok

681 & 0l & 606U &5 60 LWeSTLI(h & &),
sraush Hempulleri  fpsvd  Gleuard]Gwhm e e 6t
67607 Fml &wih )6l &b HIILIL (h 6iTen
Slpmlemsvullv, Ly Hleum Pl b6 SLiUls0
Gl &FmLEVLILI(H 6 & Gumsv 6UM. &IT. Y. 2- 631

suflevgwresr &l (ph 6ufl  gd&SHIHEHD, TS
S OFOUTHDS — LWTUBSHD S
uehaTw s Sl idlmb &) 6UM. &IT. Y. | 94601
&ljw U SHslsd 2 6o & 3 0l6usw s s
6L G & 6T &560T LD [OICIES Gumsv
1B] LI 6% LD AFNT @ 6uemiTlg SHUMT &
Cummmym? 6T657 M) FHCHHSHMSD
TOUGbSHSIOIMSE.  Tear6eu,  6uT. & H.2-60
suflevgwresr el (h  6ufl  §&FSHB6T TS
Sy 6L & BN G DB 6UT S
JMLoLWSTSUlevemev. Glogyd, Ul.eur. &mr. .0,
7 ppn  &1.&5.81.%%.2 HpHw el e
rEgisen  Urslunglsar  srodled  @fluip
OFuw YLregusmean 6sMalSsHHES TS,
Cuhuly  HpeUMIBISET  UNSESHINETS  SHeUDTsH
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2 (HUTHSBLULL G 616 &l FhEHHHmS
&L  @QbS apsHdl 2 (haurdsallsems.
sTarGou,  Gumul  rsleundleser  Hrliiled
SMH&H0  CFuwiuce ol ¢ el  §d & Har,
Unsleunsglser  wHmin  Ul.eur.gr.2-61  (psvd
GSoluT(h O Fuiu 6UT &) Srlifls0
ALY ALY Y DL G &FLI6m 001 FL LI
Bl SSHEH000 68N @QBHSI06T I
Sironesfl & Hlaim ). Gusyn,  Ulg&leur Hleen
st 0&1$FmEG  Cadimy  aumHBImTi 6
6760 6UT. &1 | -6 5681 &l GN&ES
allgngemsamuilsd ey C&smateusmsd, Guhuly
Ul eum. &m. 9.6, 7 LM mLh &1.5.&1.9.2
T TR\ M) oufl  gdgIEeT  Hmeun
Clgnspleeien  allymerer  TESHB6m  6Tel
Ly Bleum Pl w6 )61 B JHLL WSS
2 66N Gl

8. Under those circumstances, the objection of the Respondents in
[.LA.No.3 of 2020 in A.S.No.38 of 2018 seeking appointment of an Advocate
Commissioner as it is nothing but fishing expedition is found acceptable
and reasonable. When the Plaintiff was unable to explain how he had taken
possession of the property when the Court had executed a sale deed, the suit
for permanent injunction against the Defendant is found suspicious. Under
those circumstances, on the basis of the appreciation of evidence, the
learned Trial Judge, District Munsif, Sathyamangalam, had dismissed the
suit against which, appeal had been filed. During the pendency of the

appeal, it is found that the Plaintiff as Appellant is seeking appointment of
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the Advocate Commissioner only to fill up the lacunae.

9. The rulings cited by the learned Counsel for the Revision Petitioner
will not help the petitioner's case as the facts are different. Here, it is the
clear case of the Plaintiff that the Plaintiff had obtained a decree for specific
performance of contract for sale of the property against the father of the
Defendants in O.S.No.67 of 2001. In continuation of the same, the Plaintiff
herein had filed EP for execution of sale deed. Since the Defendant/the
present Defendants father in the previous suit in O.S.No. 67 of 2001 did not
come forward to execute the sale deed, the Executing Court itself had
executed the sale deed. When the Court itself had executed sale deed, how
the Plaintiff taken possession of the property is found suspicious. It has not
been clearly explained in the plaint averments. When that be the case, the
Defendant had disputed the claim of possession. During the evidence, the
learned Judge, on appreciation of evidence arrived at a conclusion that the
Plaintiff is not in possession of the property. Under those circumstances, the

facts of the reported ruling will not help the case of the Plaintift.
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10. As rightly pointed out by the learned Counsel for the Respondent
if the intentions of the Plaintiff was bonafide, he ought to have filed a
petition under Order XXVI Rule-9 CPC at the first instance immediately
after filing of the suit in O.S.No.64 of 2017. He had not done so. After
suffering a judgment of dismissal, he cannot seek appointment of an
Advocate Commissioner to note down the physical features. It is to be

treated as filling up the lacunae.

11. This Court, on an earlier occasion, to allow the petition for
appointment of Advocate Commissioner at the stage of appeal where the
Appellant claimed that the Defendant had encroached the portion of the
natham land which was in enjoyment of the Plaintiff in the suit. The petition
filed in the suit for appointment of Advocate Commissioner was dismissed
by the learned Trial Judge, against which appeal was not filed. After
disposal of the suit during the pendency of the appeal again the Plaintiff as
Appellant filed I.A.No.3 of 2020 under Order XXVI Rule-9 CPC to note
down the physical features of the property. In that case, the adjacent owner
of the site, who 1s the Defendant had after getting a sale deed for his

property approached the revenue authorities for cancellation of the patta in
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favour of the Plaintiff's father natham land patta and has encroached the
property. Regarding the encroachment, the physical features of the property
had to be brought to the Court only through an Advocate Commissioner and
not on mere oral evidence. Therefore, the dismissal of the petition under
Order XXVI Rule-9 CPC in the appeal by the learned Appellate Judge was
set aside by this Court exercising power under Article 227 of Constitution of
India to render justice to the Plaintiftf who was Appellant. Here, in this case,
the facts are different. Here, the Plaintiff had benefit of a decree for specific
performance. The Trial Court, as Executing Court had also executed the sale
deed in favour of the Plaintiff. While so, the Plaintiff is unable to explain
how he got possession of the said property without filing any petition before
the Court for delivery of possession. In the course of the evidence, it was
admitted that he had exercised police power using his influence which was
not appreciated by the learned Trial Judge. Therefore, the suit was dismissed
against which appeal is now pending before the learned Sub-Judge,
Sathyamangalam. Therefore, the appointment of an Advocate Commissioner
for noting down the physical features in this case is found unacceptable and

unreasonable.
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12. The well reasoned order of the learned Sub-Judge,
Sathyamangalam, dismissing the petition for appointment of an Advocate
Commissioner even though the Plaintiff undertook to pay remuneration for
the Advocate Commissioner, does not warrant any interference by this Court

exercising discretion under Article 227 of the Constitution of India.

13. In the light of the above, this petition lacks merits and hence, this
Civil Revision Petition is dismissed. The order passed by the learned Sub-
Judge, Sathyamangalam in [.A.No.3 of 2020 in A.S.No.38 of 2018 dated
09.12.2020 1is confirmed. Consequently, connected miscellaneous petition

1s closed.

.06.2023

Index: Yes/No

Internet: Yes/No

Speaking Order/Non-speaking Order
nr
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SATHI KUMAR SUKUMARA KURUP, J.

nr

To

1. The learned Sub-Court, Sathyamangalam.
2. Section Officer,

V.R.Section,

High Court, Madras.

Pre-delivery Order made in
C.R.P.N0.660 of 2021
and

C.M.P.N0.5659 of 2021

.06.2023
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