C.R.P.No0s.1576 & 1005 of 2019

THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 30.08.2023
CORAM:
THE HONOURABLE MR.JUSTICE VLAKSHMINARAYANAN
C.R.P.N0s.1576 & 1005 of 2019

and
C.M.P.No0s.10332 & 6665 of 2019

C.R.P.N0.1576 of 2019

Sakthivel Murugan ...Petitioner
Vs.

1.Murugavalli

K.Duraiswamy (died)

2.K.Ramakrishnan
3.Srinivasan

Bakiyam (Died)
4.Saraswathi

5.Kamala ...Respondents

Prayer: Civil Revision Petition filed under Section 115 of C.P.C., against the
fair and final order dated 19.11.2018 passed by the learned District Munsif,
Udumalpet in E.A.No.28 of 2018 in E.P.No.5 of 2008 in O.S.No.130 of
2005.
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For Petitioner : Mr.L.Mouli
For Respondents  : Mr.N.Umapathy for R1
R2-Died
R3 and RS - served
R4 - Died
C.R.P.No0.1005 of 2019
K.Duraiswamy (Died)
Sakthivel Murugan ...Petitioner
Vs.
1.K.Ramakrishnan
2.Srinivasan
Bakiyam(Died)
3.Saraswathi
4.Kamala ...Respondents

Prayer: Civil Revision Petition filed under Section 115 of C.P.C., against the
fair and final order dated 19.11.2018 passed by the learned District Munsif,
Udumalpet in E.P.No.5 of 2008 in O.S.No.130 of 2005.

For Petitioner : Mr.L.Mouli

For Respondents  : R1-served
R2 & R3-No appearnce
R4-served
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COMMONORDER
This revision, which has been filed against the order passed in

E.A.No.28 0of 2018 in E.P.No.5 of 2008 in O.S.No.130 of 2005 on the file of
the District Munsif Court at Udumalpettai. O.S.No.130 of 2005 was filed
by one K.Duraiswamy for recovery of possession of property as against five
defendants. The said suit was decreed by a judgment and decree dated
20.06.2006. In order to execute the decree, Duraiswamy filed E.P.No.5 of
2008. Pending the execution proceeding, Duraiswamy executed a registered

Will dated 05.10.2007.

2.As per the registered Will, he had given life estate from the
schedule mentioned property in favour of his wife, D.Neelaveni and after
her life time to his son, Sakthivel Murugan. Subsequently, Duraiswamy
passed away. Consequently, Sakthivel Murugan filed an application for the
purpose of impleading himself as a decree holder to the proceeding. The
said application was allowed and Sakthivel Murugan was impleaded as a

legal representative of the deceased Duraiswamy.

3.Duraiswamy had another child by name, Murugavalli.

3/10

https://lwww.mhc.tn.gov.in/judis



C.R.P.No0s.1576 & 1005 of 2019

Murugavalli filed an application in E.A.No.28 of 2018 stating that the
judgment debtors had handed over possession to her and therefore, the
decree has been satisfied. This application was filed under Section 47 r/w.
Order 21 Rule 97 of C.P.C. The said application was allowed against which

the present revision has been presented.

4 Heard Mr.L.Mouli and Mr.N.Umapathi, learned counsel

appearing for the respective parties and perused the records.

5.The relationship between the parties i1s not in dispute.
Duraiswamy had one wife, Neelaveni and three children namely, Sakthivel
Murugan, Murugavalli and Shanmugavalli. He had executed a Will in
favour of his son to continue with the execution proceedings. The relevant

portion of the Will reads as follows:-

GLomLg 6UT & 65T 2_&&H6) 6T60T & (&
BLSBOL T QS HpdbEaiL  SMTE& 6, QLI
UHSBWITE  CFTHSHISHHm6T BTG 61600 NI T 120))
iUl LS Tl HWEsSHGLLleaT e 16w 66l
B(msl.D.HeovGousnl]  eTaususT  YwLBE  Gmuigwmet
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Cuiuy  QF1SHEHmM Sl Yueiueny  aalalls
UBSS UITSHIRIG@SGL 2 L UhLSSTON B0  auhLd
umLgsHW WL (HD  YualldHubgs Cupuwmar
HuaSSLllar Qe SpsosmiL  CFnTdHHisHamo 66
201  w&sa  BMD.FHPICD  (pHEBET  6TETLIGU6T
6L & CLomLitg w6t Glomug Q& s s&h &N
SlluL  &iew  S&SHII  UTHDHWRIGEL ST HTTTD]
allBlCwr & il &6 T Wk & @1 & & SSHIWl
L gILI & S & Ol S maitan € eussig S

This shows that during the life time of the father, the civil revision petitioner
was permitted to succeed to & continue with the execution proceedings post
his death by the decree holder. Therefore, the application filed by Sakthivel
Murugan to implead himself as a party to the proceeding had been rightly

allowed.

6.Now turning to the dispute, which has been raised by
Murugavalli, she wants the inter se dispute between the legal
representatives of the decree holders to be decided under Section 47. A bare
perusal of Section 47 would show, it is a dispute relating to discharge and
satisfaction of a decree between the judgment debtor and the decree holder.
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The Court is not empowered to decide any dispute inter se the decree

holders.

7.In the light of the order impleading Sakthivel Murugan to the
proceeding, Murugavalli is a third party. A third party cannot maintain an
application under Section 47. If I were to treat the application as one under
Order 21 of Rule 97, even then, Murugavalli cannot make out an application
because a bare reading of the provision shows, only the decree holder or an
auction purchaser, can take out an application under Order 21, Rule 97.
Murugavalli is neither. The dispute she raised on the validity of the Will
dated 05.10.2007 cannot be decided by the Executing Court but should have
been tried by a separate suit. The executing Court does not have the
jurisdiction to decide the question. Merely because the executing Court has
recognised the “Will” and permitted Thiru.Sakthivel to continue the
proceedings, it does not mean that Murugavalli cannot challenge the same
in a regularly presented suit. He continues the proceeding only as a
representative of the deceased, representing the estate.

8. The Court below erroneously recorded satisfaction by the
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judgment debtor handing over possession to the third party, Murugavalli. 1
look at this through another angle. If Murugavalli had taken possession of
the property from the judgment debtors, she becomes a legal representative
of the judgment debtors and cannot oppose the decree on the ground that
she i1s now been possession of the property handed over to her by the
judgment debtors. In such a situation, neither Section 47 is maintainable
nor a petition under Order 21 Rule 97 is maintainable. Therefore,

E.A.No0.28 of 2018 ought to have been dismissed.

9.t is admitted by both sides that Murugavalli took out an
application to implead herself as legal representatives of the decree holders
but did not prosecute the same. I recollect the judgment of the Supreme
Court in Barkat Ali Vs. Badri Narain reported in (2008) 4 SCC 615, which
says res-judicata applies between two stages in the same proceeding.
Sakthivel Murugan having been recognized as the legal representative of
Duraisamy, that would operate as res-judicata in the subsequent proceeding
and rightly the application of Murugavalli had been returned. Therefore,

Murugavalli's capacity as a person, who has taken possession from the
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judgment debtors should be treated only as a legal representative of the

judgment debtor and she is answerable to the decree.

10.Accordingly, these Civil Revision Petitions are allowed. The
order passed by the Court below in E.A.No.28 of 2018 dated 19.11.2018 1s
set aside. E.P.No.5 of 2018 is restored on to the file of the learned District
Munsif at Udumalpettai. The Court below shall execute the decree and
hand over the same to the decree holder as expeditiously as possible, in any
event within a period of three months from the date of restoration.
Reserving her right to challenge the “Will” in a suit claiming a share in the
property, these Civil Revision Petitions are allowed. @ No costs.

Consequently, conencted miscellneous petitions are closed.

30.08.2023
kkn

Internet: Yes/No

Index:Yes/No
Speaking/Non-speaking order
Nuetral Citation : Yes/No
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To:-

The District Munsif Court,

Udumalpet.
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V.LAKSHMINARAYANAN, J.

KKN

C.R.P.No0s.1576 & 1005 of 2019
and
C.M.P.No0s.10332 & 6665 of 2019

30.08.2023



