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JUDGMENT

The Criminal Appeal has been filed to set aside the judgment of the
learned Sessions Judge, Mahila Court, Coimbatore in S.C.No.115 of 2013

dated 09.03.2016.

2. The learned Counsel for the Appellant submitted that the
Appellant is the Accused-1 before the trial Court. The learned Counsel for
the Appellant invited to the charges framed by the trial Court. As per the
charges framed by the trial Court, Accused-1 to Accused-4 were charged
for the offences under Sections 498(A) and 306 of IPC . The learned
Counsel for the Appellant also invited the attention of this Court to the
judgment of the trial Court, where the trial Court on the basis of evidence
available, acquitted Accused-2/Father of Accused-1, Accused-3/Mother of

Accused-1 and Accused-4/Sister of Accused-1.

3. It is the submission of the learned Counsel for the Appellant that
the Accused-1 alone had preferred this Appeal against the judgment of
conviction recorded by the learned Sessions Judge, Fast Track Mahila

Court, Coimbatore in S.C.No.115 of 2023 dated 09.03.2016.
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4. The brief facts which are relevant for deciding the case are as
follows:

4.1. The deceased was the wife of Accused-1 and the daughter of his
maternal Uncle who was the P.W-1 before the trial Court. Marriage
between deceased and Accused-1 took place on 23.05.2002. As per the
prosecution case, there was an altercation between the deceased and the
neighbours near the public tap, in which the Husband/Accused-1
intervened and asked her not to pick up quarrel with the neighbours. There
was altercation between them in which Accused-1 was alleged to have
slapped her in front of the public, near the public tap. Immediately she
went back home and consumed pesticide meant for flower pot
(Monocrotophos). The parents of the deceased were also residing nearby.
While so, there had not been any complaint of dowry harassment or any
such complaint during the life time of the deceased. The deceased was
alleged to have consumed pesticide. Particularly, the Accused-1 along with
the P.W-1 had taken the deceased to a Private Hospital from there, taken to
Government General Hospital at Coimbatore. On the way, she died.
Therefore the complaint was preferred under Ex.P-1 by P.W-1 to the P.W-

7/Sub-Inspector of Police and registered the case under Crime No.105 of
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2010 for the offence under Section 498(A) and 306 of IPC on the file of
the Annur Police Station. P.W-10 proceeded with the investigation, visited
the place of residence of the Accused-1 and prepared the Rough Sketch and
Observation Mahazar in the presence of the witness and conducted Inquest
over the body of the deceased at the Hospital Mortuary. After examining
the witnesses, he laid the final report before the Court of the learned

Judicial Magistrate, Avinasi.

5. The learned Counsel for the Appellant invited the attention of this
Court to the evidence of P.W-1/defacto-complainant/father of the deceased,
P.W-2/Ward Counselor of the area where the Accused and the deceased as
well as the parents of the deceased reside. P.W-3 was the brother of the
deceased. P.W-4 was the Observation Mahazar witness. P.W-5 was the
Doctor who had performed the autopsy on the body of the deceased. P.W-6
was the Sub-Inspector of Police, who had registered the FIR under Ex.P-5.
P.W-7 was the mother of the deceased. P.W-8 was the resident of the area.
He remained hostile. P.W-9 was also the resident of the area. P.W-10 was

the Investigation Officer.
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6. The learned Counsel for the Appellant invited the attention of this
Court to the cross examination of the witnesses P.W-1/father of the
deceased, P.W3/brother of the deceased and P.W-7/mother of the
deceased. Also he invited the attention of this Court to the statement given
by the witnesses of the father, brother and mother of the deceased to the
Investigation officer/P.W-10. He had clearly stated what had been narrated
by the P.W-1, P.W-3 and P.W-7 before the Court, was not mentioned to

him while conducting investigation.

7. The learned Counsel for the Appellant also invited the attention of
this Court to the cross examination of P.W-10/Investigation Officer who
had clearly deposed that the witnesses had not stated those facts which
incriminating the Accused at the earliest point of time. Further the learned
Counsel for the Appellant invited the attention of this Court to the evidence
before the learned Sessions Judge Mahila Court, Coimbatore, particularly

in Para 31 and para 34 to 36 of the judgment.

8. The learned Counsel for the Appellant submit that the Accused-1
himself was acquitted from the grave charge of Section 306 IPC. The

learned Judge also convicted the Accused-1 only for the offence under
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Section 498(A) of IPC. As per the complaint under Ex.P-1, there was no
incriminating material to attract Section 498(A) of IPC. The Sub-Inspector
of Police who had recorded and registered the FIR, himself had deposed in
his cross examination that there were no material incriminating to invoke
Section 498(A) of IPC in FIR. While so, the learned Judge had lost sight of
the same while discussing the evidence and convicted the Accused for

offence under Section 498(A) of IPC.

9. There were contradictions between the evidence of P.W-1, P.W-3
and P.W-7 and there were improvements in the their evidence. They had
stated those facts which were not stated in the earlier point of time, when
the Investigation officer proceeded with the investigation. While so, the
learned Sessions Judge, Mahila Court, Coimbatore had recorded the
conviction under Section 498(A) of IPC without any materials available
before the trial Court. Therefore the judgment of conviction recorded by the
learned Sessions Judge, Mahila Court, Coimbatore in S.C.No.115 of 2013

dated 09.03.2016 is perverse and is to be set aside.

10. The learned Additional Public Prosecutor by way of reply

vehemently objected to the same stating, there were sufficient materials
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available before the learned Sessions Judge Mahila Court, Coimbatore.
Particularly, the learned Additional Public Prosecutor invited the attention
of this Court to the evidence of examination in chief of P.W-1 who had

deposed as follows:
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11. Also the learned Additional Public Prosecutor invited the
attention of this Court to the evidence of PW-2/Ward Counselor, where in
she had stated that there had been quarrel between deceased and Accused-
1, and she used to mediate between them. On the fateful day also she was
present in the scene of occurrence. There was specific evidence that
immediately after consuming poison, P.W-2 went to the room where the
deceased consumed poison, knocked at the door and asked the deceased to
come out. With the help of neighbours, they took her to hospital. There is
specific evidence that Accused-1 remained as a mute spectator. Therefore
there were sufficient materials available for the learned Sessions Judge
Mahila Court, Coimbatore to record the conviction against the conduct of

Accused-1 alone.

12. The learned Additional Public Prosecutor also invited the
attention of this Court to the evidence of P.W-3/brother of the deceased,
P.W-7/mother of the deceased and P.W-5, the Doctor who conducted Post

Mortem. The submission of the learned Additional Public Prosecutor to the
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judgment of the learned Sessions Judge Fast Track Court, Coimbatore in
S.C.No.115 of 2013 dated 09.03.2016 is a well reasoned judgment it does

not warrant any interference by this Court.

13. By way of rejoinder, the learned Counsel for the Appellant
invited the attention of this Court to the contents of Ex.P-1 and the Cross
examination of P.W-6/Sub-Inspector who had recorded the complaint
under Ex.P-1 and registered FIR under Ex.P-5 and the evidence in cross
examination of P.W-10/Investigation Officer. Also the learned Counsel for
the Appellant submitted that the P.W-1 had filed a separate Appeal seeking
conviction against the Accused-1 for offence under 306 of IPC.
Subsequently, he had withdrawn the case. The case was dismissed as
withdrawn on 21.11.2023. Also the learned Counsel for the Appellant
submitted that the Appellant was employed as Police Constable.
Subsequently to his judgment, he was dismissed from the service.
Therefore he seeks to set aside the same.

Point for Consideration
Whether the judgment of the learned Sessions Judge

Mahila Court, Coimbatore in S.C.No.115 of 2013 dated

09.03.2016 is to be set aside as perverse.
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14. Heard the learned Counsel for the Appellant. Heard the
Additional Public Prosecutor. Perused the evidence of witnesses P.W-1 to
P.W-10 and Ex.P-1 to Ex.P-9 and the judgment of the learned Sessions

Judge Mahila Court, Coimbatore in S.C.No115 of 2013 dated 09.03.2016.

15. On assessment of evidence, the learned Sessions Judge Mahila
Court, Coimbatore had convicted the Accused-1 only for offence under
Section 498(A) of IPC and whereas on appreciation of evidence, acquitted

all the Accused-1 to Accused-4 from the charges of Section 306 of IPC.

16. As per the judgment of Hon'ble Supreme Court, when the relative
of the Husband are convicted, the same yardstick applies to the Accused-1
also. In this case, the learned Sessions Judge had found that there was no
incriminating materials to convict the Accused-1 for offence under Section
306 of IPC. Whereas convicted the Accused only for the offence under
Section 498(A) of IPC. It is to be noted that in the Complaint itself in Ex.P-
1, there was no incriminating materials to incriminating the Accused-1 for
the offence under Section 498(A) of IPC and this fact was admitted by the
Sub-Inspector of Police, who was examined before the trial Court as P.W-

6.
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17. Further on assessment of evidence, it was found that P.W-
1/father of the deceased, P.W-3/Brother of the deceased and P.W-
7/Mother of the deceased had in their depositions before the trial Court
stated about the fact that there was no child for the Accused-1 and the
deceased and the Accused-1 was claimed to have shown photograph of a
girl to the deceased and stated that he would marry her, since the deceased
was not able to beget a child. Therefore he forced her to go to her parent's
house and wanted to get divorce and marry the girl whose photo he showed
to the deceased. This fact was put to them in cross examination by the
learned Counsel for the Accused who appeared before the trial Court. They
had denied the suggestion that they had not spoken of the same fact when
the Investigation Officer examined them in the course of the investigation,
and before Court only they had made such statement. This fact was
confronted to the Investigation officer/P.W-10. He had clearly admitted
that this fact was not stated to him when he proceeded with the
investigation when he recorded the statements of the witnesses. Under
those circumstances, the conviction of the Accused-1 alone for the charge
under Section 498(A) of IPC and acquitted Accused-2 to Accused-4 from

charges under Section 498(A) of IPC is to be treated as perverse.
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18. In the decision of the Hon'ble Supreme Court in the case of
Javed Shaukat Ali Qureshi -vs- State of Gujarat reported in (2023) 9
SCC 164, it is held that when there i1s similar or identical evidence of
eyewitnesses against two Accused by ascribing them same or similar role,
Court cannot convict one Accused and acquit other. Here in this case, the
trial Judge found guilty under Section 498(A) I.P.C. as against the first
Accused and not found guilty under Section 498(A) and 306 of I.P.C.
against the Accused 2 to 4. Therefore, the above said decision applies to
the Accused-1 also. Further, when there are no materials to incriminate the
Accused-1, the learned Judge acquitting Accused-1 from the offence under
Section 306 and convicting him for the offence under Section 498(A) of

IPC is found to be perverse and unwarranted.

19. In the light of the above discussion, the point for consideration is
answered in favour of the Appellant and against the Prosecution. The
judgment of the learned Sessions Judge, Mahila Court, Coimbatore in

S.C.No.115 of 2013 dated 09.03.2016 1is to be set aside.
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In the result, this Criminal Appeal is allowed. The conviction
recorded by the learned Sessions Judge in S.C.No.115 of 2013 dated
09.03.2016 1s set aside. The bail bond executed by first Accused shall be
cancelled. The fine imposed on the Accused is to be refunded to first

Accused.

18.12.2023
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4. The Section Officer (VR Records)
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SATHI KUMAR SUKUMARA KURUP, J.,
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