W.A Nos.1289, 1272, 1273 and 1294 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated: 09.03.2023
Coram:

THE HONOURABLE MR.JUSTICE S.VAIDYANATHAN
and
THE HONOURABLE MRS.JUSTICE R.KALAIMATHI

Writ Appeal Nos.1289, 1272, 1273 and 1294 of 2022
and
C.M.P.Nos.8147, 8014, 8015, 8023, 8025, 8162 and 8163 of 2022

The General Manager,
Erode District Co-operative
Milk Producers Union Ltd.,
Vasavi College Post,
Erode. .. Appellant in W.A.N0.1289 of 2022

The General Manager,
Erode District Co-operative
Milk Producers Union Ltd.,
Erode. .. Appellant in W.A.No.1272 of 2022
Erode District Co-operative
Milk Producers Union Ltd.,
Rep. by its General Manager,
Erode. .. Appellant in W.A.Nos.1273 & 1294 of 2022
Vs.
1. The Presiding Officer, Labour Court, Salem.

2. K.N.Palanichamy .. Respondents in W.A.N0.1289 of 2022
1. K.N.Palanichamy
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2. The Presiding Officer, Labour Court, Salem.
.. Respondents in W.A.Nos.1272 & 1273 of 2022

1. K.N.Palanisamy

2. The Government of Tamil Nadu,
Rep. by its Secretary,
Animal Husbandry and Fisheries Department,
Fort St.George, Chennai-600 009.

3. The Commissioner for Milk Production
and Dairy Development,
Madhavaram,
Chennai-600 051.
.. Respondents in W.A.N0.1294 of 2022

Writ Appeal No.1289 of 2022 filed under Clause 15 of the Letters Patent
against the order dated 30.11.2021 passed by the learned Single Judge, in
W.P.N0.10948 of 2003 on the file of this Court.

Writ Appeal No.1272 of 2022 filed under Clause 15 of the Letters Patent
against the order dated 30.11.2021 passed by the learned Single Judge, in
W.P.N0.37613 of 2003 on the file of this Court.

Writ Appeal No.1273 of 2022 filed under Clause 15 of the Letters Patent
against the order dated 30.11.2021 passed by the learned Single Judge, in
W.P.N0.25822 of 2003 on the file of this Court.

Writ Appeal No.1294 of 2022 filed under Clause 15 of the Letters Patent
against the order dated 30.11.2021 passed by the learned Single Judge, in
W.P.N0.25823 of 2003 on the file of this Court.
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For appellant in all the appeals : Mr.R.Bala Ramesh
For respondents in W.A.Nos.1289 and 1272 of 2022 :
R-1 - Labour Court
Mr.V.Ajay Khose for M/s.R.Krishnasamy for R-2
For respondents in W.A.No.1273 of 2022:
Mr.V.Ajay Khose for M/s.R.Krishnasamy for R-1
R-2 Labour Court
For respondents in W.A.N0.1294 of 2022:
Mr.V.Ajay Khose for M/s.R.Krishnasamy for R-1
Mrs.Sanga Mithrai, Spl.G.P. for RR-2 and 3

COMMON JUDGMENT
(Common Judgment of the Court was delivered by S.Vaidyanathan, J)

As against the common order dated 30.11.2021 passed by the learned
Single Judge in W.P.N0s.37613 and 10948 of 2003 and 25822 and 25823 of

2006, the respective Writ Appeals have been filed.

2. W.A.No.1272 of 2022 has been filed by the Management, challenging
the order passed by the learned Single Judge in W.P.N0.37613 of 2003, in which,

C.P.No.115 of 2000 has been questioned which deprived the employee partial
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relief, but the employee has not preferred any appeal and he has accepted it.

3. W.ANo0.1273 of 2022 has also been filed by the Management,
challenging the order passed by the learned Single Judge in W.P.N0.25822 of
2006, in which, the order passed in C.P.N0.303 of 2003 has been questioned

insofar as certain benefits granted by the Labour Court to the employee.

4. W.A.N0.1289 of 2022 has also been filed by the Management,
challenging the order passed by the learned Single Judge in W.P.N0.10948 of
2003, in which the order passed in C.P.No.115 of 2000 has been questioned,

insofar as granting the benefits to the employee/workman.

5. W.A.N0.1294 of 2022 has also been filed by the Management,
challenging the order passed by the learned Single Judge in W.P.N0.25823 of
2006, in which, G.0.(Ms).No.146, Animal Husbandry and Fisheries Department,
dated 18.09.2000, has been questioned, with a further prayer regarding

consequential relief.

6. The employee in these appeals had joined the services of the

Management of Erode District Co-operative Milk Producers' Union Limited, on
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25.06.1987

permanent status to him. The relevant portion of the order is extracted below:
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and by order dated 27.02.1997, the authority had granted

"simisat U Furergrs  (occupier) @ma@ i
Quilwri  wreulL  &U(hbmeY UMY 2 HUSHSWTENT &6l
gaiplun oL, FRISSIlE  SL(HOUTLIRSL 2 aTen
CQuiwri  wreulL  &L(hmeY UMY 2 HUSHSWTENT &6
Q6 PlwiLh 6ulL., F&CHM(b, OB &memsv,
Oamfmarsney  FLLSSNGSLULLE.  @IlO
mrafled 200  puis@dbE — Cusd  uallyileugmsd
sulpery  Qsmdd  plpaueirisar  (GSridlevrari sai
usnl  BIIBSIOUBSSHS0) UL 1981 wHmyb
allglaen  1981-SGLULLSTGLD.

BRI &6 Csriflm&msmsvullsd uewf Iyl h
B(m.Co. 61600 Lpsdlgmd T Sl b el Lswflwment,
SIT6oT 25.06.87-60 Ligwsflufl 60 C &b S ST SHaLD,
OarLibg wawufr 1987 wsHed meubuf 1988  wpyw
o oiten 2 pawi(h&karled 480 mrlsen  uswll  Blewmmey
Oeussrsan Csfaldgs  Cuihuy lrn  diflsy
JDeiug — Guswy  BIBST  ABSHOVES  UPKEIS
Spememsen  upllléGuorgy  Cuhuy FULSSlE  Sip
adlany  eugysien  (Authority) wyslerflumer wGrm,
CBMAOFTMOVSEST  Hlmad  Hvemln  ulauhdHS
W CFUSBI(HSSIWTT.

@sat g pliursssler  Gfliysnrsei
SIS SHIL 6/ LUSICouhSHEL6T  umieney  2-60  Lilg
CHLSIUL S0, umfismey 360  STgwilh  BIT6UT & S6
&S SHHle0 Gumuy GCsmidleorart, w&wur 87 (pSHev
wmoutbur 89  euemwyg 24 QsrLir  wrsmisley 496
B &6 usollyfbgienansrss  6SiMalldssruL (b arer ).

6T60T G 611 GuomLig SUIPBT(H 6l Bmidley

Li 6]

Bl I GTIR1 &6 (Qsmifleomanit e
BIBSIIUGLSHIS0) Flrw 1981 womin  allglsai
198 1- 681 Uifley 3(1)est Lilg, Cromuig

BI(h.Com. 61601 Lpalgmidlé@®  Boudui  §9 1TSS HiL 6
480  mrLsar  usll  GFugeterti.  eerGey 2
eih&afls 480  mrisar  uswll  Bleomey  C&FUS
WMBTST P& 0  BIIBST BSOS UPEISLILL
Ceuamihld eoTen  Q&EF LSl S HludlS s
QY Bl SHmluimest (Authority) 6T63T 63T T 60 Clur g
Cuerarymel SBIG@&EE® 25576 UPEISILHSIDG."
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7. The above order was not questioned by the Management, as the
employee had completed 480 days of service in a period of 24 calendar months
and in the light of Section 3 of the Tamil Nadu Industrial Establishments
(Conferment of Permanent Status to Workmen) Act, 1981 (hereinafter called as
'1981 Act') and the employee is deemed to have attained permanent status. On
18.09.2000, the Government, through its Animal Husbandry and Fisheries
Department, had issued G.0.(Ms).No.146 recognising the services of the
workmen with effect from the date of issuance of the said G.O., granting
permanent status from 18.09.2000. Based on that, the order of regularisation
was issued to the workman on 16.12.2000. This was questioned in W.P.N0.5293
of 2001, which was filed by the employee/K.N.Palanichamy and the same was
dismissed on 09.07.2001 by the learned Single Judge, with liberty to the

workman to question the said G.0.(Ms.)No.146 (supra).

8. The employee, in the meantime, has moved the Labour Court for
computing monetary benefits due to him by filing C.P.No.115 of 2000. The
Labour Court, by taking note of the order granting permanent status to the

workman on 27.02.1997, has granted certain monetary benefits.
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9. In the meanwhile, the employee has also filed another petition in
C.P.N0.303 of 2003 before the Labour Court claiming the difference in wages for
the subsequent period that was made in C.P.No.115 of 2000. The Labour Court,

on 28.03.2006, dismissed the said C.P.N0.303 of 2003 filed by the workman.

10. Challenging the order passed in C.P.No115 of 2000, the Management
had preferred W.P.N0.10948 of 2003 before this Court and questioning the order
passed in C.P.No.303 of 2003, the employee had preferred W.P.N0.25822 of
2006. The employee has also filed W.P.N0.37613 of 2003 challenging C.P.No.115
of 2000 and the employee has also filed W.P.N0.25823 of 2006 before this Court
challenging G.O.(Ms).No.146 (supra) and the consequential orders dated
06.10.2000 and 16.12.2000 and to direct the Management to confer the
employee permanency as per the order dated 27.02.1997 passed by the
Authority under the Tamil Nadu Industrial Establishments (Conferment of
Permanent Status to Workmen) Act, with effect form 01.12.1989, with all

consequential benefits.

11. The main contention of the employer before this Court is that the

employee having received the order 16.12.2000 passed by the Erode District Co-
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operative Milk Producers' Union Limited, Erode, regularising his services, did not
report for work and he has joined duty only on 04.01.2003 and that he has not
reported for work for nearly 25 months from the date of receipt of the said order
dated 16.12.2000. It is further stated by the Management that the Labour Court
has rightly computed the settlement in favour of the workman and that the
employee sought for regularisation from an anterior date. The order of the
authority dated 27.02.1997 runs counter to the provisions of the Tamil Nadu Co-
operative Societies Act, 1983, more so, Rule 149 of the Tamil Nadu Co-operative
Societies Rules. Since the employee has entered into service without being
sponsored by the Employment Exchange and in contravention of Rule 149, it is
deemed to be a back-door entry and he is not entitled to any benefits, more so,
in view of the judgment of the Supreme Court reported in State of Karnataka Vs.

Umadevi (3) and others, reported in 2006 (4) SCC 1.

12. The learned counsel appearing for the Management also drew the
attention of the Court to the acknowledgement card duly signed by the employee
on 21.12.2000 to show that he had received the letter sent by the employer with
regard to the order granting permanent status, but he did not report for work.
Hence, the impugned order of the learned Single Judge is going beyond the

scope of the computation petition and when the claim is made in contravention
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of the Act, the order passed by the Authority is not at all maintainable. However,
the amount payable as ordered by the Labour Court, was paid by the
Management by complying with the order and insofar as that portion of the order
that has gone against the employer in the grant of permanent status to the

workman, is concerned, the Management has not questioned the same.

13. Mr.Ajay Khose, learned counsel appearing for the workman/employee
submitted that the employee had joined the services of the Management on
25.06.1987 as daily-rated-workman at Rs.29/- per day and that when the
demand was made by the Union for fair wages to be paid on a par with others,
he was disengaged from service. The Labour Court, by Award dated 15.02.1996
in I.D.No.149 of 1994, held that the employee would be entitled to be reinstated
in service without back-wages. The Labour Court has also held that the non-
employment was illegal. This order has become final. The employee was
reinstated into service by proceedings dated 03.07.1996, pursuant to the Award
of the Labour Court. However, he was given the position of a casual labourer and
not regular employment. This made the employee knock at the doors of the
authority constituted under the 1981 Act. On 27.02.1997, by proceedings of the
Authority (extracted supra), the employee was directed to be conferred

permanent status in the light of Section 3(1) of the Act, which has become final
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and the same has not been contested. The contention of the Management that
the order of the Authority is erroneous, may not be correct, as the Authority is
empowered to pass the said order. As long as said order is not questioned/not
set aside by the higher forum, it is the duty cast upon the employer/Management
to implement the same. Since it has not been done, the employee has filed Writ
Petition in W.P.N0.14503 of 1999 to implement the order of the Authority and
the said Writ Petition was dismissed on 27.08.1999. Though the word 'dismissed'
has been used in the Writ Petition, liberty has been given to the employee to
work out the remedy before the Labour forum under the Industrial Disputes Act,
and the relevant portion of the order passed in the said Writ Petition is extracted
below:
"4. Tt is needless to state that once an order is
passed under Section 3 of the Act, the petitioner who
is an permanent workman whose permanency has
been conferred by an order by the competent
authority under the Act, even though a consequential
order is not passed by the employer, it is open to the
petitioner to institute appropriate proceedings under

the Industrial Disputes Act as the petitioner is a
workman for all purposes of the Act."

14. Mr.Ajay Khose, learned counsel further submitted that the contention

of the Management that the employee did not report for work after the G.O.
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dated 18.09.2000 and the order of regularisation dated 16.12.2000, is not
correct, as there is evidence which was accepted by the Labour Court and the
employee was given employment only as a casual labourer and he received the
amount which is evident from Document Nos.28 and 29 as referred to by the
Labour Court in C.P.N0.303 of 2003, in the order dated 28.03.2006. The Labour
Court has granted certain benefits in the said C.P.N0.303 of 2003, which reads
as follows:
"15.  eteGeu, Cumblarsier &FbHiliumISHeflev,
weyalled  Carfystar 2000, 2001  wHmn 2002

A (HhEBOSHG O0HFw  whmih  usdigens el
gluer  CQsrenswrs  pombw  H.438/-,  m.401/-

LML m.437/- 2 &06l0T & SH1h m,1276/-83
VDISTIHSS  TSITO@ISTIT  BifUTSL  UPEIS
G 6 63 (b LD 6T60T LD, e aflsd Camilujamen

STOVRISESSTRT  FLOLM  Blaeeud 6EHTems S ah
LERASTIHBSG BHlOLEHSHEHH00 M Qb
Ursgsmasamee @QbHIainn aflsL  Sratsng.

16. @uallsd, weyallsd Carflyaier 2000,
2001 wohmd 2002 &lw Y6t (h S@SHGSTw 65 &w
womid  usiyend  allhly  Fwuad  QSTHSWTS
. 1276/-82  asliugsnyr  miursd Qe dslrey
UL L Brafledl(mb sl 6% et 6UL g UJL 631
0§D ST (h &S AEDVEY:S Gouam (b 6T68T 1D,
wISTIH&SHS  Fwaysd Csrtmewrs  iH.200/-8
DT STIT  Bliursld CFyHS Coumihld 6T6miLd

QbS] 106 i 2 S gailph &g, 10 gy ilsd
Cammuysior  &ue Blamas 6sTamnds  Clumy a6t
umM&nmyih BIgT &M & SO (h 611 @nLIg
Ceuwiun &Smgl."
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15. Mr.Ajay Khose, learned counsel appearing for the employee, drew the
attention of this Court to the Government Order dated 18.09.2000 passed in
G.0.(Ms).No.146 (supra) recognising the services of 82 daily-rated employees
and submitted that the name of the employee in the case on hand has been
referred to in SI.No.7 in Annexure-3 and his date of entry into service is referred
to therein as 25.06.1987. It is also useful to refer paragraph No.9 of the said

G.O., which reads as follows:

"9. @Qeaiursmamuiley @O (b 6ian 82
5687 & & 6] Lisssluim 61 7 & 6 65T Lissstlufl s 6o1
uIe (PemmiL(h &S BLOURSH®ES 61(HhSHGUY &y
Spemewtwi, UTe) 2 HUSS]  WHMIL LT LI 636
Cuurl’(hgd &leovm G&TIIUKL SImTi."

16. According to the learned counsel appearing for the workman,
pursuant to the said G.O., dated 18.09.2000, proceedings, dated 06.10.2000 had
been issued by the Special Commissioner, Milk Production and Milk Depot
Development Department, Chennai to the General Manager, Erode District Co-
operative Milk Producers Union Ltd., Erode to create 82 supernumerary posts in
the selection list of the employees; to regularise the services of the said 82
casual workers mentioned in the annexure therein, with effect from the date of

issuance of the said G.O., dated 18.09.2000 and to issue orders and it was
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directed that the guidelines in the said G.0. may be followed and action has to
be taken and reported. Further, the Erode District Co-operative Milk Producers'
Union Limited, Erode, issued the order of appointment on 16.12.2000 to the said
82 casual workers, of which, the employee-K.N.Palanisamy was one. Learned
counsel further submitted that even though a reference was made in the said
order of appointment, dated 16.12.2000 to the said G.O., dated 18.09.2000,
there was a condition stipulated that there should be a settlement under Section
18(1) of the Industrial Disputes Act, 1947 and that there was no settlement
entered into between the parties concerned in these Writ Appeals. There is no
evidence produced before this Court to show that there was a settlement
entered into between the parties. Learned counsel appearing for the employee
herein submitted that even though the employer/Management has contended
that the employee refused to receive the said appointment order dated
16.12.2000 and it was once again sent on 20.12.2000 by Registered Post, which
was immediately despatched and received by the employee, the Telegram sent
by the employer produced before this Court would state that the employee was
asked to come to the Management to receive the appointment order. Though
normally the said document/Telegram would not be produced before this Court,
as the same was not marked as an Exhibit before the Labour Court, the

appellant/Management being the State within the meaning of Article 12 of
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the Constitution of India, the said document has not been disputed, and we

are referring to the same. The documents which are not produced before the
Labour Court, cannot be accepted by this Court, as laid down by this Court in the
decision reported in 1992 (2) LLJ 101 (Madras High Court) (Madras Aluminium
Company Ltd., Mettur Dam Vs. Labour Court, Coimbatore and another), wherein
it has been held as follows:

"7. It is not in dispute that while the matter
was argued before the Labour Court, neither the
Tamil Nadu Boilers Attendants Examination Rules
were referred to or pressed into service by the
petitioner/management, nor any details regarding the
initial appointment of the juniors of the second
respondent who were confirmed in service, be it a
helper or in any other capacity, were produced for the
consideration of the Labour Court. It is not given to
any of the parties to a proceeding to introduce points
and produce the records at different stages as it suits
them. The parties before the Labour Court have
invited the decision of the Labour Court on the basis
of certain materials, and on a particular plea raised
before it and if that be so, it is not open to one of the
parties to the proceedings before the Labour Court to
try to introduce new materials which involve factual
verification regarding the correctness of the claims
now made before this Court and thereby attack the
findings, and conclusions of the Labour Court. The
submissions that are sought to be raised in the form
of reply-affidavit and any advanced at the time of
arguments were not even thought of as a challenge
to the very award even at the time of filing of the writ
petition. Consequently, in my view, it is not given to
the petitioner/management to attack the award of the
Labour Court on grounds either advanced or on
materials which were never placed before the said
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Court at the appropriate point of time. This Court,
exercising jurisdiction under Art.226 of the
Constitution, is concerned with any error apparent on
the face of the record and the correctness of the
award vis-a-vis the said infirmity cannot be tested
with reference to plea and materials now sought to be
urged and introduced at the time of hearing."

17. It is to be noted that in the order dated 28.03.2006 passed in
C.P.N0.303 of 2003, there is a mention about the joining of duty by the
employee on 04.01.2003. De-hors the Telegram, there is a categorical finding by
the Labour Court based on evidence. It is seen that the Telegram dated
31.12.2002 was sent by the Management asking the employee to report for
work only and the said Telegram was marked as Ex.M-23 before the Labour

Court.

18. The employer has produced the communication dated 04.01.2001
asking the employee to get the regularisation in terms of the proceedings dated
06.12.2000. If the employee has not complied with the said request, there would
be disciplinary action, which was not said to be served on him. The employee,
aggrieved by the order of appointment dated 16.12.2000, postponing the
conferment of permanent status, filed W.P.N0.5293 of 2001 and contended that

he should be regularised with effect from 01.12.1989 as per the order of the
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authority, and the said Writ Petition was dismissed on 09.07.2001 on the ground
that the consequential order alone has been challenged without questioning

G.0.(Ms).No.146, dated 18.09.2000.

19. The employee drew the attention of this Court to the fact that he has
not given up the benefits ordered by the Labour Court and has sent a
communication to the employer on 04.01.2003 stating that without prejudice to

his rights, he would be accepting the appointment order.

20. Heard the learned counsel appearing for the parties and perused the

materials available on record.

21. The fact that the employee has joined the services of the Management
in 1987, is not in dispute, as the Government Order dated 18.09.2000 in
Annexure-III therein makes it clear that the employee has joined the services on

25.06.1987 and his name is referred to in SI.No.7 therein.

22. That apart, the order of the authority (Deputy Chief Inspector of
Factories) conferring the permanent status, has not been questioned. Though it

has been contended that the order of the authority runs counter to the decision
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of the Apex Court in the case of State of Karnataka Vs. Umadevi (3) and others
(cited supra), we are of the view that 1981 Act received assent of the President
of India and it contains non-obstante clause. The benefits conferred under the
1981 Act, cannot be taken away. It is no doubt true that the Management is a
Society registered under the Tami Nadu Co-operative Societies Act, 1983. It does
not mean that the employees can be allowed to work for years together and the
provisions of the 1981 Act be made a mockery in the eye of public. In the light
of the deeming provision contained in the 1981 Act, the employee is entitled to
seek for regularisation/permanent status in terms of the said Acts. Even though
the order dated 27.08.1999 passed by the learned Single Judge, in
W.P.N0.14503 of 1999, permitting the employee to work out his remedy under
the Industrial Disputes Act, he has a remedy under Section 6 of the 1981 Act,
wherein a complaint can be made against the officials who can be prosecuted by
the concerned Magistrate Court. Paragraph 3 of the order dated 27.02.1997
passed by the Deputy Chief Inspector of Factories addressed to the General
Manager of the Periyar District Co-operative Milk Producers Union Limited, Erode,
shows that on production of the documents by the employer to the authority, the
authority has come to the conclusion that the employee had rendered 496 days
of service continuously within a period of 24 months from December 1987 to

November 1989. The authority has got powers to call for the documents to
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satisfy himself as to whether the employee has completed the required service,
which has been done in this case. If the employer has any grievance, the same
should have been questioned by way of filing a Writ Petition. But, that has not

been done and the Management had allowed the order to become final.

23 .Though the Labour Court has granted certain benefits to the employee
in C.P.N0.303 of 2003 (order dated 28.03.2006), the learned counsel for the
employee submitted that the employee is willing to give up those benefits,
provided the monetary benefits due to him in terms of the Award of the Labour
Court in I.D.No.149 of 1994, dated 15.02.1996 and the order dated 27.02.1997
conferring permanent status, are extended to him. Since the Labour Court has
deprived the back-wages from the date of dismissal till 1996 being the date of
the Award, except the benefits that have been deprived by the Labour Court and
the monetary benefits that have not been extended by the Labour Court, which
has been given up by the employee as stated by his counsel in the present
appeals, we are of the view that the employee must be extended all the benefits
as if he has joined the service on 25.06.1987 and was confirmed as per the order
of the authority, dated 27.02.1997. No settlement and no G.O. or the
proceedings of the authority or the Management, can run counter to the

provisions of the 1981 Act. It is no doubt true that after getting certain benefits,
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it is open for the employer and employee to enter into settlement giving up some
benefits. But that does not mean that by means of G.O., the benefits of the
order of the authority granting permanent status could be taken away. We
therefore  dispose of these Writ Appeals with the following
directions/observations :

(i) The employee is deemed to have attained the permanent status, in the
light of the order dated 27.02.1987 issued by the Deputy Chief Inspector of
Factories, Erode, which was not tested by the Management.

(i) The employer has admitted that the employee has joined the service in
1987, vide order G.0.(Ms).No.146, dated 18.09.2000 (supra).

(iii) There was no settlement entered into between the workman and the
Management in terms of the order dated 16.12.2000 passed by the Erode District
Co-operative Milk Producers' Union Limited, Erode, whereby the employee has
given up the benefits conferred under the 1981 Act.

(iv) The allegation that the employee was not in service from 2000 to
January 2003, may not be correct, as the Labour Court has rendered a finding of
fact that he was in service as casual labourer.

(v) In the light of the judgment of this Court in the case of the
Management of Chandra Textiles Pvt. Ltd. Coimbatore Vs. N.Palaniswamy

(reported in 1986 SCC Online Madras 150 = 1987 (100) LW 166 = 1987 (1) MU
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269), the employee can accept the offer of the Management without prejudice to
the rights of the parties, and the approbation and reprobation has been dealt
with in the above decision of this Court.

(vi) In the light of the judgments of this Court reported in 1997 (3) LLN
544 (M.Irudhayanathan Vs. State of Tamil Nadu) and 1999 (3) LLN 286
(T.N.C.S.Corpn. M.R. M.E.S.Emp. Union Vs. T.N.C.S.Corpn), when there is need
for a job and the services of the workman have been utilised for years together,
it cannot be construed that, for want of vacancy or post, a person cannot be
regularised. If the employer's contention is accepted, then G.0.(Ms).No.146
(supra) itself is illegal and all the employees need to be sent out. Since it is a
welfare Legislation, the employer thought that there should be a quietus to the
issue on hand and having allowed the employees to work for years together, the
Management has decided to grant permanent status from a particular date. In
the present case on hand, the employee had the benefit of the order of the
authority conferring permanent status. The contention of Mr.Bala Ramesh,
learned counsel appearing for the Management that if permanent status is given
to the employee retrospectively, it will only open the Pandora's Box, cannot be
accepted, as we are not deciding any issue which is not before us. Asking the
employee to accept whatsoever has been offered by the employer and to ask

him to sign in the dotted lines, may not be correct, as the relationship between
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the employer and the employee is like the one between the lion and the lamb.
The employer is expected to calculate the arrears of wages due to the employee
excluding the one that has been deprived of by the Labour Court in 1.D.No.149
of 1994, and the other benefits that have been given up by the counsel for the
workman in the present case and the rest of the amount must be duly calculated
and after adjusting the amount if any already paid for the services rendered as
casual labourer, the balance shall be paid within a period of four months from

the date of receipt of a copy of this judgment.

24. Once the employee is deemed to have attained permanent status from
1989, he shall be paid on a par with his counterparts, and revised wages has to
be extended and if the employee has attained superannuation, the employee has
to take steps to get his amount paid, within the time stipulated supra. At the
time of arguments, the learned counsel appearing for the appellant/Management
had produced a Memo, dated 09.03.2023, stating as follows:

"It is submitted that the appellant is the Erode

District Cooperative Milk Producers Union Ltd., and a

registered cooperative society registered under the

Tamil Nadu Cooperative Societies Act, 1983. The

Respondent here in is an employee of Cooperative
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Society. It is submitted that the present memo is
being filed for giving quietus to the issue with regard
to notional payment to be made by the Union on
receipt of the notional calculated made by the union. I
am herewith enclosing the calculation sheet. It is
submitted that as per the above calculation a sum of
Rs.6,01,097/- is to be pay to the respondent wherein a
sum of Rs.78,105/- already paid, remaining
Rs.5,21,895/- is to be paid.

Hence, kindly consider this memo and pass
orders and any other order as this Hon'ble Court may

deem fit and proper in the interest of justice."

25. The employer (Erode District Co-operative Milk Producers Union
Lted.,) has produced the above said Memo, dated 09.03.2023, quantifying the
amount and in order to give quietus to the issue and shorten the life of the
litigation, a sum of Rs.5,22,992/- (Rupees five lakhs twenty two thousand nine
hundred and ninety two only) (6,01,097 - 78,105 = 5,22,992) shall be paid to

the employee by the employer, within a period of five months from today, and if
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he is entitled to pensionary benefits, the same shall also be extended under the

Employees' Pension Scheme.

26. There shall be no order as to costs. Consequently, the miscellaneous
petitions are closed.

(S.V.N.,J) (RKM.,,J)
09.03.2023
Index: Yes/no

Speaking Order: Yes/no
Neutral Citation: Yes/no

cs

To
1. The Presiding Officer, Labour Court, Salem.

2. The Government of Tamil Nadu,
Rep. by its Secretary,
Animal Husbandry and Fisheries Department,
Fort St.George, Chennai-600 009.

3. The Commissioner for Milk Production
and Dairy Development,

Madhavaram,
Chennai-600 051.
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S.VAIDYANATHAN, J
and

R.KALAIMATHI, J
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