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J U D G M E N T

The  Appellant  is  the  sole  Accused  in  S.C.No.428  of  2014  dated 

27.02.2018 on the file  of  the learned Sessions  Judge,  Special  Court  for 

cases under POCSO Act 2012/Mahila Court, Chennai.

2. The Trial Court, vide impugned judgment in S.C.No.428 of 2014 

dated 27.02.2018, has convicted the Sole Appellant/Accused as follows:- 

Conviction under section Sentence Awarded

6 of Protection of Children from 

Sexual Offences Act, 2012

To  undergo  ten  years  of  simple 

imprisonment  and  to  pay a  fine  of 

Rs.10,000/-  and  in  default,  to 

undergo  six  months  simple 

imprisonment.

The Trial Court ordered the sentences to run concurrently and has 

also  granted  set-off  under  Section  428  Cr.P.C.  for  the  period  of 

incarceration undergone by the Accused during investigation/trial.

3. The challenge in this Appeal is to the above said judgment of the 

learned  Sessions  Judge,  Special  Court  for  cases  under  POCSO  Act 

2012/Mahila Court, Chennai.
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4. Brief facts which are necessary for the disposal of this Criminal 

Appeal, are as follows:-

a) P.W.1 is the wife of a serving Army Jawan who was away in Goa 

and undergoing training. The Accused is a colleague of the husband 

of P.W.1, also serving in the Army Signal Corps. Both families are 

residing  in  adjoining  flats  of  J.M.R.  Raju  Enclave  near  R.B.I. 

Campus Chennai. 

b) On 28.08.2014 by around 4 p.m., P.W.1, the mother of the victim 

went  for  shopping  to  purchase  pooja  materials  for  the  Vinayagar 

Chathurthi  celebration.  P.W.1,  the  mother  of  the  victim, 

accompanied by the wife of the Accused left for shopping. At that 

time,  P.W.2,  the victim and her  younger  brother  were allowed to 

remain in the house of the Accused to play with the daughter of the 

Accused. After shopping,  P.W.1, the mother of P.W.2, along with 

the wife of the Accused returned home by 6 p.m. After lighting the 

lamp, the victim, P.W.2 and her  younger  brother  came home and 

started  reading.  When  P.W.1,  the  mother  of  P.W.2  observed  her 

daughter,  she  was  dull  and  tired.  On  enquiry  by P.W.1  with  her 

daughter, P.W.2, P.W.1, the mother was informed by her daughter 
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P.W.2 that the next-door uncle, the Accused is a bad man. He had 

misbehaved with her. He removed her clothes, dragged her inside his 

bedroom, and had sexual intercourse with her. Also, he warned her 

not to inform anyone. If she did, he would lose his job. Therefore, 

she went inside the bathroom, washed herself, came back, worn her 

dress, and slept. By the time the mother came to the house, she had 

informed the mother about the same. 

c) The next day, the mother, P.W.1, went to the Police Station and gave 

a complaint. Since she did not know any other language than Odiya, 

she had written down the complaint in Odiya under Ex.P.1. It was 

translated into Hindi by P.W.3, which was written down in Hindi by 

P.W.4 under Ex.P.5. P.W.5 had translated the Hindi version of the 

complaint into Tamil under Ex.P.6. Based on the complaint under 

Ex.P.6, P.W.13 had registered the complaint and issued copy of the 

FIR under Ex.P.18 to the Complainant. 

d) P.W.14  proceeded  with  the  investigation.  He  had  examined  the 

victim's  mother  and recorded her  statement.  He also recorded the 

statements of the persons who assisted the Police in translating the 

complaint  under  Ex.P.1  into  Hindi  under  Ex.P.5  by  P.W.3  and 

P.W.4,  who  were  also  examined.  P.W.5  translated  the  complaint 
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from Hindi under Ex.P.5 to Tamil under Ex.P.6. She had arrested the 

Accused and sent  him to medical  examination.  P.W.7, the Doctor 

had  subjected  the  victim  to  medical  examination.  P.W.12  had 

examined the victim and issued accident register under Ex.P.17 and 

forwarded her to P.W.7. P.W.7 had examined the victim and issued 

Ex.P.11. The Accused was sent to medical examination to P.W.10, 

who had examined the Accused and issued Ex.P.15. 

e) After recording the statements of the witnesses including Doctor, the 

P.W.14  laid  the  final  report  before  the  learned  VII  Metropolitan 

Magistrate, George Town. The learned VII Metropolitan Magistrate 

on  receiving  the  final  report  taking  cognizance  of  the  offences, 

issued  copies  to  the  Accused  under  Section  207  of  Cr.P.C  and 

committed the case to the Court of Sessions as the same is triable. 

f) On appearance of the Accused before the learned Sessions Judge, 

exclusively by Court of Sessions, Special Court for exclusive trial of 

POCSO  Cases,  Chennai  (learned  Sessions  Judge,  Mahila  Court, 

Chennai),  after  hearing  the  argument  of  the  learned  Public 

Prosecutor and the learned Counsel for the Defence framed charges 

under  Section  376  of  IPC and Sections  4  and 6  of  Protection  of 

Children from Sexual Offences Act, 2012. Subsequently, altered to 
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offence  under  Section  6  of  Protection  of  Children  from  Sexual 

Offences Act. 

g) The Accused denied charges. 

h) Therefore, trial was ordered by the learned Sessions Judge, Mahila 

Court, Chennai.

i) To  prove  the  charges,  the  prosecution  had  examined  witnesses 

P.W.1  to  P.W.14  and  marked  Ex.P.1  to  Ex.P.20  and  M.O-1  to 

M.O-5. On the defence side, the Accused himself was examined as 

D.W.1.

j) On appreciation  of  evidence,  the  learned  Sessions  Judge,  Special 

Court for Cases under POCSO Act 2012, Chennai (learned Sessions 

Judge,  Mahila  Court,  Chennai)  by  judgment  dated  27.02.2018, 

convicted the Accused to undergo sentence of 10 years of simple 

imprisonment with a fine of Rs.10,000/-. Aggrieved by the same, the 

Appeal is filed. 

5. Learned Counsel for the Appellant submitted that the Appellant 

had been convicted by the learned Sessions Judge, Special Court for cases 

under POCSO Act 2012/Mahila  Court,  Chennai,  in S.C.No.428 of 2014 

dated  27.02.2018  for  the  offence  under  Section  6  of  the  Protection  of 
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Children  from  Sexual  Offences  Act,  2012,  thereby  sentencing  him  to 

undergo  sentence  of  10  years  of  simple  imprisonment  with  a  fine  of 

Rs.10,000/- in default to undergo six months of simple imprisonment.

6.  Learned  Counsel  for  the  Appellant  further  submitted  that  the 

Appellant had not been granted bail in the Appeal. He is still in prison. He 

has already served five years in prison. 

7.  Therefore,  this  Appeal  has  been  filed  seeking  to  set  aside  the 

judgment of conviction recorded by the learned Sessions Judge,  Special 

Court  for  cases  under  POCSO  Act  2012/Mahila  Court,  Chennai,  in 

S.C.No.428 of 2014 dated 27.02.2018.

8. Learned Counsel for the Appellant submitted that the victim and 

the Appellant are residents of the Army Flat of J.M.R. Raju Enclave near 

R.B.I. campus, Chennai.

9. As per the prosecution case, on 28.08.2014, P.W.1, the mother of 

the victim, had accompanied the wife of the Accused to purchase pooja 

items regarding the celebration of Vinayagar Chathurthi. She left the house 
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by 4 p.m. The victim, P.W.2, along with her  younger brother,  who had 

been instructed by their mother, P.W.1, to play in the park near their flat in 

the army quarters behind the R.B.I. While so,  the mother of the victim, 

P.W.1, and the wife of the Accused both returned home after purchase by 6 

p.m.

10. P.W.1 is the mother of P.W.2, the victim. The victim's family 

and  the  family  of  the  Accused  arrived  from  Odisha  State.  P.W.1,  the 

mother  of  the  victim, is  not  familiar  to  speak in  Hindi.  She knows her 

mother tongue, Odiya only. She can convey it in English with little effort. 

The  complaint  under  Ex.P.1  was  written  by  her  in  Odiya.  She  had 

explained it  to P.W.3-Laxman Munda.  P.W.3 had translated it  in Hindi. 

P.W.4-K.K.Sharma had written down the same in Hindi. P.W.5-Jeyaseelan 

had  translated  from  Hindi  to  Tamil.  Ex.P.5  is  the  translation  of  the 

complaint  under  Ex.P1  in  Hindi.  Ex.P.6  is  the  complaint  translated  in 

Tamil based on which the FIR was registered under Ex.P.18 for the offence 

under Section 376 of IPC and Section 4 of Protection of Children from 

Sexual Offences Act. Subsequently, altered to offence under Section 6 of 

Protection of Children from Sexual Offences Act. 
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11. It is the submission of the learned Counsel for the Appellant that 

the Accused in this case is not familiar in English. Due to the language 

problem, he was arrayed as Accused. The alleged occurrence had not at all 

taken place. Only to wreck vengeance the mother of the victim had given a 

complaint  under  Ex.P.1,  which  had  resulted  in  the  Accused  suffering 

conviction.

12. Learned Counsel for the Appellant submitted that the version as 

depicted by P.W.1 has contradictions as depicted by the victim, P.W.2 also. 

Further, as per the case of the prosecution, the version as stated by P.W.2, 

victim and  her  mother,  P.W.1,  is  not  supported  with  medical  evidence 

through P.W.7, Doctor, who had examined the victim on the day when FIR 

was registered under Ex.P.18. 

13. Learned Counsel for the Appellant invited the attention of this 

Court  to  Ex.P.11,  the  certificate  of  examination  for  sexual  offences  in 

respect of P.W.2 issued by P.W.7, Doctor, on the next date of the alleged 

occurrence. The version of the victim, P.W.2, is not corroborated by the 

medical evidence. It clearly states that there is no injury on the body of the 

P.W.2, the victim, particularly around her genital area. 
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14. Also, the learned Counsel for the Appellant invited the attention 

of this Court to the version of P.W.1, who claimed that the Police Officers 

had visited them on the next day after registration of the complaint. The 

FIR was registered under Ex.P18. The Investigation Officer had requested 

the dress worn by the victim at the time of the alleged occurrence, which 

was handed over by her to the Police Officers, whereas the Investigation 

Officer, P.W.14, claims that he had not seized any dress worn by the victim 

at the time of the occurrence.

15.  Further,  the  learned  Counsel  for  the  Appellant  invited  the 

attention of this Court to the forensic report regarding the swab collected 

by the P.W.7, Doctor at the time of examination of the child victim the 

next day after the alleged occurrence. In Ex.P12, which clearly states as 

follows:

“Item 1 : A test tube containing a cotton

swab.

Item 2 : A microscope slide with a poor 

whitish smear.

REPORT: Did not detect semen on item 1.

Did not detect spermatozoa 

or Gonococci on the smear

of the slide in item 2.

Note : The above items were used up

during examination.”
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16. It is the contention of the learned Counsel for the Appellant that 

the Accused himself had let in evidence as D.W.1 in which he had narrated 

the  motive  for  the  registration  of  the  case.  On  the  alleged  date  of 

occurrence, the uncle of the Accused visited his house with regard to the 

celebration of Vinayagar Chathurthi. On his return, P.W.1, the mother of 

the victim, was standing outside her flat. She invited the Accused inside 

her house and she requested for an obligation, which was refused by the 

Accused,  which  was  considered  as  immoral  act  by him.  Therefore,  she 

shouted at him in Odiya. The nearby residents in the flat objected to the 

Accused and P.W.1 shouting at each other in Odiya, and thereby spoiling 

the  common peaceful  atmosphere  in  the  army flats.  They advised  both 

parties to resolve the dispute in the Police Station. The Accused had gone 

to the Police Station the next day morning. He was unable to communicate 

in English. At that time, the P.W.1 had also gone to the Police Station. Her 

complaint  was  translated  by  those  accompanying  her.  The  very  same 

persons did not come to the rescue of the Accused. The Accused requested 

the Police Officers to find someone else to translate for him in Hindi. He is 

able  to  communicate  in  Hindi,  which  was  refused  by  the  Inspector  of 

Police.  Also,  the  mobile  phone  of  the  Accused  was  snatched  by  the 

Inspector of Police. Therefore, he could not seek help from his colleagues 
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who are familiar with the local language and who are familiar with English 

and who communicate  with the Police Officers.  On the same date  after 

receipt of the complaint under Ex.P.1 by the Inspector of Police, he was 

arrested. He had let in evidence as D.W.1 narrating the entire sequence of 

events. 

17. Learned Counsel for the Appellant invited the attention of this 

Court to the discussion of the materials available before the Court by the 

learned  Sessions  Judge,  Special  Court  for  cases  under  POCSO  Act 

2012/Mahila  Court,  Chennai,  wherein  the  learned  Trial  Judge  had 

discussed the evidence available before the Court through P.W.1 to P.W.14 

and  Ex.P.1  to  Ex.P.20,  M.O-1  to  M.O-5  and  had  rejected  D.W.1's 

evidence, stating if what had been stated by the Accused as D.W.1 had 

been  true  what  prevented  him from putting  such  suggestions  to  P.W.1 

during her  evidence as witness before the Court.  Therefore,  the learned 

Trial Judge rejected the evidence of the Accused as D.W.1 and on the basis 

of the evidence of the victim, P.W.2 had convicted the Accused for the 

offence  under  Section  6  of  the  the  Protection  of  Children  from Sexual 

Offences Act. Therefore, the learned Counsel for the Appellant seeks to set 

aside the judgment of conviction and sentence of imprisonment and fine 

12/32
https://www.mhc.tn.gov.in/judis



Crl.A.No.433 of 2018

imposed  by  the  learned  Sessions  Judge,  Special  Court  for  cases  under 

POCSO Act 2012/Mahila  Court,  Chennai,  in  S.C.No.428 of  2014 dated 

27.02.2018.

18. The learned Counsel for the Appellant relied on the ruling of the 

Hon'ble  High  Court  of  Madras  in  the  case  of  Chellappan  Vs.  State  

represented by the Inspector of  Police,  Gandarvakottai  Police Station,  

Pudukottai District, wherein this Court held as follows:

“18. It is useful to refer the the decision cited by the  

learned counsel  for  the  appellant,  in  Radhu  V.  State  of  

M.P.(cited supra),  wherein at  paragraph 6 it  is  held as  

follows:-

?6. It  is also well settled that absence of injuries on the  

private parts of the victim will not by itself falsify the case  

of rape, nor construed as evidence of consent. Similarly,  

the opinion of a doctor that there was no evidence of any  

sexual  intercourse  of  rape,  may  not  be  sufficient  to  

disbelieve the  accusation of  rape by the victim.  Bruises,  

abrasions  and scratches  on  the  victim especially  on  the  

forearms,  wrist,  face,  breast,  thighs  and  back  are 

indicative  of  struggle  and will  support  the  allegation  of  

sexual assault. The Courts should, at the same time, bear  

in  mind  that  false  charges  of  rape  are  not  uncommon.  

There have also been rare instances where a parent has  

persuaded a gullible or obedient daughter to make a false 

charge of a rape either to take revenge or extort money or  

to get ride of financial liability. Whether there was rape or  

not would depend ultimately on the fact and circumstances  

of each case.?”
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19.  Learned  Additional  Public  Prosecutor  by  way  of  reply, 

vehemently objected to the line of argument to the learned Counsel for the 

Appellant.  The  learned  Additional  Public  Prosecutor  submitted  that  the 

evidence  of  the  victim alone  is  sufficient  to  convict  the  Accused.  The 

evidence of P.W.2 is corroborated by the evidence of her mother, P.W.1. 

Even if there is lack of corroborative materials as per the provisions of the 

Protection of Children from Sexual Offences Act, it casts a burden on the 

Court to believe or presume the version of the victim, P.W.2. 

20.  The  learned  Additional  Public  Prosecutor  submitted  that  the 

theory of language problem is not true. P.W.1 had given the complaint in 

Odiya, which was translated by P.W.3 and written down by P.W.4, and 

P.W.5 translated from Hindi  to Tamil.  The same had been corroborated 

through the evidence of the witnesses P.W.1 to P.W.14 and the materials 

placed  by the  prosecution  under  Exs.P.1  to  P.20  and  M.O-1 to  M.O-5, 

which are as follows:

M.O-1 - Blue colour half pant

M.O-2 - Red & blue colour jatti-1

M.O-3 - White colour frock

M.O-4 - Green colour Baniyan

M.O-5 - Panties-1
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21. Further, the learned Additional Public Prosecutor submitted that 

even  though  Ex.P.12-Chemical  Analysis  Report  from  the  Forensic 

Department is corroborative, it is to be noted that the victim herself had 

stated that  after  the occurrence,  she  washed her  private  part.  Therefore, 

nothing  is  available.  At the same time, the victim, aged about  12 years 

from  the  date  of  occurrence,  had  narrated  the  sexual  conduct  of  the 

Accused. 

22.  Further,  the  learned  Additional  Public  Prosecutor  invited  the 

attention of this Court to Ex.P.2, the birth certificate of P.W.2 furnished by 

her mother, P.W.1, in which her date of birth is given as on the date of the 

alleged occurrence, she was 11 years old. 

23.  Also,  the  learned  Additional  Public  Prosecutor  invited  the 

attention  of  this  Court  to  the statement  recorded from the  victim at  the 

initial  stage  of  the  investigation.  Therefore,  the  Court  of  the  learned 

Metropolitan  Magistrate,  which  is  a  mandatory  provision  in  which  the 

statement is recorded under Section 164 of Cr.P.C. finds that the evidence 

of  P.W.2  itself  is  sufficient  to  convict  the  Accused.  Therefore,  the 

judgment of the learned Sessions Judge, Special Court for cases under the 
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Protection  of  Children  from  Sexual  Offences  Act  2012/Mahila  Court, 

Chennai,  in  S.C.No.428  of  2014  dated  27.02.2018,  is  a  well-reasoned 

judgment that does not need any interference by this Court. The Appeal is 

to be dismissed as having no merits and the judgment of the learned Trial 

Judge is to be confirmed.

24. Point for consideration:

Whether the judgment of the learned Sessions  

Judge,  Special  Court  for  cases  under  POCSO Act  

2012/Mahila Court, Chennai, in S.C.No.428 of 2014  

dated 27.02.2018 is to be set aside as perverse?

25.  Heard  the  learned  Counsel  for  the  Appellant  and  the  learned 

Additional Public Prosecutor for the State.

26. Perused the evidence of witnesses P.W.1 to P.W.14, Ex.P.1 to 

Ex.P.20,  M.O-1 to  M.O-5 and the  evidence of  the defence  witness,  the 

Accused as defence witness as D.W.1.

27.  On  perusal  of  the  evidence  of  P.W.1 and  P.W.2 and  Ex.P.6, 

Ex.P.18 and Ex.P.11 issued by P.W.7, the alleged occurrence claimed by 

the victim is not corroborated with the medical evidence of Doctor, P.W.7. 
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Regarding  the  presumption,  when  there  is  lack  of  materials,  the 

presumption will not come to the rescue of the prosecution. Therefore, the 

argument of the learned Additional Public Prosecutor is rejected and the 

argument of the learned Counsel for the Appellant is accepted in the light 

of Ex.P.11.

28.  The  point  for  consideration  is  answered  in  favour  of  the 

Appellant and against the prosecution case.

29.  (i) Section 3 of Protection of Children from Sexual Offences 

Act, 2012 reads as follows:

“3.Penetrative sexual assault 

A  person  is  said  to  commit  "penetrative  sexual  

assault" if-- 

(a) he penetrates his penis, to any extent, into the  

vagina,  mouth,  urethra or anus of  a  child or makes the  

child to do so with him or any other person; or 

(b) he inserts, to any extent, any object or a part of  

the body, not being the penis, into the vagina, the urethra  

or anus of the child or makes the child to do so with him or  

any other person; or 

(c) he manipulates any part of the body of the child  

so as to cause penetration into the vagina, urethra, anus or  

any part of body of the child or makes the child to do so  

with him or any other person; or 

(d) he applies his mouth to the penis, vagina, anus, urethra 

of the child or makes the child to do so to such person or 

any other person.”
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(ii)Section 4 of Protection of Children from Sexual Offences Act, 

2012 reads as follows:

“4.Punishment for penetrative sexual assault. 

1[(1)] Whoever commits penetrative sexual assault  

shall be punished with imprisonment of either description  

for a term which shall not be less than 2[ten years]  but  

which may extend to imprisonment for life, and shall also  

be liable to fine. 

3[(2) Whoever commits  penetrative  sexual  assault  

on a child below sixteen years of age shall be punished  

with imprisonment for a term which shall not be less than  

twenty years,  but which may extend to imprisonment for  

life, which shall mean imprisonment for the remainder of  

natural life of that person and shall also be liable to fine. 

(3) The fine imposed under sub-section (1) shall be  

just  and  reasonable  and  paid  to  the  victim  to  meet  the 

medical expenses and rehabilitation of such victim.]”

(ii)Section 5 of Protection of Children from Sexual Offences Act, 

2012 reads as follows:

“5.Aggravated penetrative sexual assault. 

(b) whoever  being  a  member  of  the  armed  forces  or  

security  forces  commits  penetrative  sexual  assault  on  a  

child-- 

(i) within the limits of the area to which the person  

is deployed; or 

(ii) in any areas under the command of the forces or  

armed forces; or 

(iii) in the course of his duties or otherwise; or 

(iv) where the said person is known or identified as  

a member of the security or armed forces; or 

(m) whoever commits penetrative sexual assault on a child 

below twelve years; or” 

(iii)Section  6  of  Protection  of  Children  from Sexual  Offences 
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Act, 2012 reads as follows:

“6.Punishment for aggravated penetrative sexual assault 

1[6. Punishment for aggravated penetrative sexual  

assault.--  (1)  Whoever  commits  aggravated  penetrative  

sexual  assault  shall  be  punished  with  rigorous  

imprisonment  for  a  term  which  shall  not  be  less  than  

twenty years,  but which may extend to imprisonment for  

life, which shall mean imprisonment for the remainder of  

natural life of that person and shall also be liable to fine,  

or with death. 

(2) The fine imposed under sub-section (1) shall be  

just  and  reasonable  and  paid  to  the  victim  to  meet  the 

medical expenses and rehabilitation of such victim.]”

30. As per the contents of the complaint under Ex.P.6 (translation of 

Ex.P.1)  the  mother  of  the  victim,  P.W.1,  along  with  the  wife  of  the 

Accused had left the children in the house of the Accused. The mother of 

the victim returned home after shopping by 6 p.m. P.W.2, victim, informed 

her mother, P.W.1, that the Accused is not a good person. On equiry by 

P.W.1, she came to know that  the Accused had removed the clothes  of 

P.W.2 when she was in the house of the Accused when the wife of the 

Accused and the mother of P.W.2, both had left the children in the care of 

the Accused. The father of the victim was away in Goa for training in the 

Army. The incident is alleged to have taken place in the absence of the 

father of P.W.2. P.W.1 had informed her father on the phone that he had 

contacted his Superior Officer in Chennai the next day morning. As per the 
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evidence of P.W.1, the mother of the victim, the children of P.W.1, P.W.2, 

victim,  as  well  as  her  younger  brother,  were  playing  along  with  the 

daughter  of  the  Accused,  aged  about  4  years,  in  the  park  nearby  their 

residential complex behind the R.B.I. compound. On 28.08.2014, she had 

left the children by 4 p.m. She left for shopping along with the wife of the 

Accused. She returned after shopping by 6 p.m. in the evening hours. After 

lighting the lamp, the children came back to study. At that time, the victim, 

P.W.2,  was  tired.  On  enquiry  by  P.W.1,  mother,  P.W.2  narrated  the 

incident,  weeping  that  the  Accused  had  took  her  inside  his  house  and 

switched on the  TV. The daughter  of  the  Accused,  aged 4  years,  slept 

while watching TV. The Accused had given a mobile to the son of P.W.1 

and  asked  him to  play outside.  He dragged  the  victim,  P.W.2,  into  his 

bedroom removed her clothes and embraced her.  He forcefully removed 

her  dress.  Even  though  she  protested  he  had  intercourse  with  her.  She 

kicked him, she protested and she cried. The Accused also prayed to the 

victim not to disclose the incident to anyone. If she did, he may lose his 

job.

31. It is the contention of the learned Counsel for the Appellant that 

the  version  as  stated  by P.W.1 in  the  complaint  under  Ex.P.1 has  been 
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translated under Ex.P.6. It is different from the version stated by her in her 

deposition, as stated before the Court as P.W.1.

32. Learned Counsel for the Appellant invited the attention of this 

Court to the evidence of the victim, P.W.2, which reads as follows:

“I am residing  in  K.M.R. Raju Enclave,  Near  

R.B.I., (Quarters No.86, Chennai. I am residing with  

my parents and my brother. My father is working as  

Clerk in Signal Company, Chennai Port Army. P.W.1 

is my mother. I know the person Prathap Kumar Naik  

for 8 months. Today he is present in this Court. He is  

also  residing  in  the  K.M.R.  Raju  Enclave,  in  our  

place.  On 28.08.2014 at about  4.00 p.m. myself,  my 

brother  and  Accused  daughter,  4  years  old,  were  

playing opposite to our Quarters. My mother and wife  

of  the  Accused/aunty  went  for  shopping  to  market.  

Thereafter, the Accused called all three of us to watch  

T.V. at his house and we all went there. When we were  

watching T.V., 4 years child, i.e. the uncle's daughter  

slept. Immediately, Accused switched off the T.V. He 

gave a Mobile phone to my brother and sent him out  

to play with the mobile. I also went behind him and 

that time, the Accused locked the door. The Accused  

has spoken vulgar  words and abusive language.  He 

has taken me to the bed and kept me on the bed. When 

I was shouting, he closed my mouth and he removed  

my pant and panties.  He laid himself  on me and he  

inserted his urine part in my urine part. I kicked him  

and escaped from him. I went to the bathroom and at  

that time I found blood in my private part and it was  

bleeding. At that time, the Accused said that I should  

not inform this to my parents, otherwise, he will loose  

his job and will put in prison. After that, aunty came  

there. I went to my house. When I was studying in my  
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house, I felt chest pain. The chest pain is because of  

the Accused pressed my breast. When I informed this  

to  my  mother,  after  that  my mother  and  one  aunty  

went to Police Station.  Two women Police enquired  

me  at  my  house.  Then  the  Police  took  me  to  the  

Hospital  for  check-up and I was in  the hospital  for  

three days. Thereafter, my mother and father took me 

to the Magistrate. The Magistrate enquired me about  

the  occurrence.  I  gave  the  statement  in  Hindi.  One 

aunty  asked  me  in  Hindi  and  Magistrate  recorded  

statement.  In the presence of  Magistrate,  I  gave the  

statement.  The signature found in the statement was  

signed  by  me.  The  statement  given  before  the  

Magistrate  is  Ex.P3. The statement was recorded in  

English.

Deposition of witness for P.W.2:

I have stated in the chief examination that my 

pants were removed by the Accused. Police recovered  

the  said  pants  from my mother.  I  do  not  remember  

how many Doctors examined me. I do not remember  

whether  any  Doctor  gave  counselling  to  me  along  

with my mother. The Doctor did not ask me to come  

for check-up or review.”

33.(a)Evidence of P.W.3-Laxman Munda:

P.W.3  was  examined  regarding  the  translation  of  the  complaint 

under Ex.P.1 in Odiya into Hindi. In the course of his evidence, he had 

stated that he was directed by his Superior Officer to assist the Police in 

translating  the  complaint  in  Odiya  into  Hindi.  Accordingly,  he  had 

translated the contents of Ex.P.1 into Hindi as Ex.P4, which was written by 

P.W.4 under Ex.P.5. 
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(b)Evidence of P.W.4-K.K.Sharma:

P.W.4 had deposed in his  evidence that  he was not  aware of any 

incident  relating  to  the case.  But  he had translated the complaint  under 

Ex.P.1 into Hindi and written it down in Hindi as Ex.P.5 on the basis of the 

translation  by  P.W.3  under  Ex.P.1  into  Hindi  from  Odiya.  What  was 

translated by P.W.3 from Odiya to Hindi was written down into Hindi by 

P.W.4. 

(c)Evidence of P.W.5-Jeyaseelan:

P.W.5 stated had in his deposition that he had translated the Hindi 

version as written down by P.W.4 into Tamil under Ex.P.6. In his cross-

examination, he had stated that, based on his Superior Officer's direction, 

he  had  only  gone  to  the  police  station  to  assist  the  police  officials  in 

interpreting the complaint. 

34.  P.W.3,  P.W.4 and  P.W.5 are  Personnel  serving  in  the  Indian 

Army who are staying in the very same unit  where the Accused is also 

serving Army Personnel. The husband of P.W.1 and father of P.W.2 is also 

Army serving personnel. The Accused is not the father of the victim. He is 

an acquaintance of the family of P.W.1, who is residing in the adjacent 

Army flat in the J.M.R. Raju Enclave behind the R.B.I.
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35. On perusal of the deposition of P.W.2 under Ex.P11, which reads 

as follows:

“On examination patient conscious oriented

No external injuries noted on the body

Examination of breast does not show any abrasion or  

contusion or bite marks

Examination  of  lips  does  not  show abrasion  or bite  

marks 

Abdomen soft, not tender

Public hair only few. Not matted

Examination of  external genitalia  – no contusion or  

abrasion  or  laceration  noted  at  the  time  of  

examination.  Hymen intact  and admits  tip of  finger.  

No abrasion or contusion seen. Fluid whit discharge  

present

(1)swab/perineal

(2)slide  taken  and  sent  for  forensic  science  

department, Government of Tamil Nadu

Reported as did not detect semen on swab(1)

Did  not  detect  spermatozoa  or  gonococci  on  the  

smear of the slide in item(2)”

36.  The  evidence  of  P.W.7,  Doctor,  who  had  issued  Ex.P.11,  in 

which he stated that there is no mark of sexual assault on the body of the 

victim, P.W.2, which reads as follows:

“mg;nghJ n$hjph;ka;eha;f Mz;o vd;dplk; 
mth;fs;  tPl;oy;  xU  rpz;z  bgz;  FHe;ij 
,Uf;fpwJ  vd;Wk;  mjDld;  mth;fs;  tPl;oy; 
,Uf;FkhW  vd;id  nfl;Lf;bfhz;lhh;fs;/ 
mth;fs;  filf;F  brd;w  gpwF  me;j 
FHe;ijia  me;j  gpujpg;Fkhh;  m';fps; 
FHe;ijia J';f itj;Jtpl;llhh;/  mjd;gpwF 
vd;Dila  jk;gpaplk;  mtUila  bkhigy; 
nghid  bfhLj;J  btspna  brd;W 
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tpisahLkhW  Twp  mDg;gptpl;lhh;/  mjd;gpwF 
btspna  nghfpnwd;  vd;W  Twpndd;  mjw;F 
me;j m';fps; eP btspna nghff;TlhJ ,';nf 
jhd;  ,Uf;fntz;Lk;  vd;W  Twptpl;lhh;/  gpd; 
me;j  m';fps;  me;jFHe;ija[ld;  Jh';FkhW 
brhd;dhh;  mk;kh  te;jt[ld;  nghfyhk;  vd;W 
Twpdhh;/  mjd;gpwF  vd;  mUfpy;  te;J 
gLj;jf;bfhz;lhh;/  ehd;  vGe;J  me;j 
FHe;ijf;F  me;j  gf;fk;  ngha; 
gLj;Jf;bfhz;nld;/  kWgoa[k;  me;j  m';fps; 
m';Fk;  te;J  vd;  mUfpy;  gLj;Jbfhz;L 
vd;id  fl;og;gpoj;Jf;bfhz;lhh;/  gpd;  fGj;J 
kw;Wk;  khh;g[  gFjpapy;  ifia  itj;jhh;/ 
vd;Dila !fh;il(skirt) fHl;otpl;L vd; nky; 
gLj;Jf;bfhz;lhh;  gpd;  oa[g;(tube) khjphp 
,Ue;jij  vLj;J  gpwg;g[  cWg;gpy;  itj;jhh; 
mJ  vdf;F  typ  vLj;jJ  mij  ehd; 
js;sptpl;L tpl;nld;/ gpd; ehd; ghj;Uk; brd;W 
thcp;gz;zptpl;L  ou!;  nr";$;  bra;Jtpl;L 
kPz;Lk; me;j   FHe;ijiapd; gf;fjpy; brd;W 
gLj;Jf;bfhz;nld;  rpwpJneuk;  fHpj;J  fjt[ 
jl;Lk;  rj;jk;  nfl;lJ me;j m';fps;  brd;W 
fjit jpwe;jhh;/ mg;nghJ vdJ jk;gp te;jhd; 
vdJ  jk;gpia  cs;ns  miHj;Jf;bfhz;L 
kPz;Lk;  g{l;otpl;lhh;/  vdJjk;gpiaa[k; 
FHe;ijiapd; mUnf gLf;f itj;jhh; kPz;Lk; 
me;j  m';fps;  vd;  mUnf  te;J 
gLj;Jf;bfhz;lhh; rpwpJneuk; fHpj;J n$hjpkap 
Mz;o fjit jl;odhh; mg;nghJ ehd; btspna 
brd;Wtpl;nld;/  gpd;  md;W  ,ut[  vd; 
mk;khtplk; ele;jij Twpndd;/”

37.  As  per  the  submission  of  the  learned  Additional  Public 

Prosecutor,  the  statement  of  the  victim  recorded  under  Section  164  of 

Cr.P.C.  before  the  learned  Judicial  Magistrate  or  learned  Metropolitan 

Magistrate inspires confidence of the Investigation Officer to proceed with 

the investigation. Further, the evidence of the victim before the Court is 
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presumed to be true under Section 29 of the Protection of Children from 

Sexual Offences Act.

38.  Section  29  of  the  Protection  of  Children  from  Sexual 

Offences Act, 2012, reads as follows:

“Presumption as to certain offences:

Where  a  person  is  prosecuted  for  committing  or 

abetting  or  attempting  to  commit  any  offence  under 

sections 3, 5, 7 and section 9 of this Act, the Special Court  

shall presume, that such person has committed or abetted 

or attempted to commit the offence,  as the case may be  

unless the contrary is proved.”

39. If the argument of the learned Additional Public Prosecutor is to 

be accepted, this is a case where the Court has to mechanically convict the 

Accused based on the evidence of P.W.1 and P.W.2. The child witness, 

P.W.2, states that she had been assaulted sexually by her neighbour, who is 

a  colleague  of  her  father,  who is  an  acquaintance  of  the  family.  If  the 

version of the child witness,  P.W.2, is  to be believed,  when her mother 

went shopping and the children left at home, the Accused had invited the 

children to remain in his house to play with his daughter, aged four years. 

While so, he had switched on the TV and all were watching the TV, the 

daughter  of  the  Accused  slept,  and  the  brother  of  P.W.2  was  given  a 

mobile belonging to the Accused and sent out. He had dragged the victim 
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into his bedroom removed her dress and had sexual intercourse, whereupon 

there  was blood  in  her  vagina  and also  a liquid  on  her.  Therefore,  she 

washed it in the bathroom of the attached bedroom of the Accused, put on 

her clothes, and slept on the cot where the daughter of the Accused was 

sleeping. 

40. This is pointed out by the learned Counsel for the Appellant as 

not a normal behaviour of a child who feels ashamed of the conduct of the 

Accused, feels insecure and attempts to move away from the place where 

such occurrence took place. The child victim says that she slept on the cot. 

The version of P.W.2 in her evidence cannot be believed in the light of 

P.W.1's evidence, the evidence of the mother that by the time she returned 

the  children  where  at  home they  went  to  study,  the  appearance  of  the 

victim was found dull. Therefore, she enquired her. On her enquiry, P.W.2 

started weeping, stating that the neighbour uncle is not a good man. On her 

further enquiry, she had narrated the entire incident.

41. Learned Counsel for the Appellant pointed out that if the version 

of  P.W.2, victim is to  be believed,  there was insertion of  pennis  in her 

vagina where the victim bled. She had washed her vagina of the liquid that 
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was found on her and also blood. 

42. If that part of the evidence of the victim is to be considered by 

the Court, there is no proof of the same. If there had been blood in her 

vagina,  then  her  hymen would  have been torn.  P.W.7,  Doctor  who had 

examined  the  victim  and  issued  Ex.P11  certificate  of  sexual  offence 

examination in respect of the victim clearly stated in her evidence that no 

injuries were found either on the breast or any part of the body and no teeth 

marks were also found. The hymen is intact. Therefore, the allegation of 

aggravated sexual assault  as per Section 4 of the Protection of Children 

from  Sexual  Offences  Act  is  not  at  all  attracted.  Under  those 

circumstances, the evidence of the Accused as D.W.1, gives preponderance 

that  language problem resulted  in  registration  of  a  complaint  under  the 

Protection  of  Children  from  Sexual  Offences  Act  by  the  wife  of  his 

colleague, P.W.1, which is found justified. 

43. It is not the case of the victim that the Accused misbehaved with 

her. It is a clear case of P.W.1 that blood was coming out of the vagina. 

She washed it. If that version is taken, it is to be supported with medical 

evidence.  The child  victim, P.W.2,  was examined by the  Doctor  on the 
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next day of the actual occurrence. Therefore, symptoms of the aggravated 

sexual assault will be visible when examined by the Doctor. The evidence 

of P.W.7, Doctor, regarding Ex.P11 makes it clear that there is no injury 

mark on the body of the victim. Therefore, the version of P.W.2 cannot be 

taken for  granted.  The burden shifts  on the Accused.  The Accused had 

rebutted  the  evidence  and  narrated  the  facts,  which  resulted  in  filing  a 

complaint against him.

44. In the light of the ruling cited by the learned Counsel for the 

Appellant  in  the  case  of  Chellappan  Vs.  State  Represented  by  the  

Inspector of Police, Gandarvakottai Police Station, Pudukottai District, 

which is also a case of sexual assault on a victim aged about 11 years, the 

learned Judge of this Court had acquitted the Accused on the ground that 

the  aggravated  sexual  assault  had  not  been  corroborated  with  medical 

evidence.

45. Therefore, it is a clear case that the prosecution had not proved 

the charges through medical evidence. Therefore, the presumption under 

Section  29  of  the  Protection  of  Children  from Sexual  Offences  Act,  if 

mechanically applied in these circumstances will result in miscarriage of 
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justice. The Accused is an Army Jawan. Due to this conviction,  he was 

sentenced to 10 years of simple imprisonment. He is also likely to lose his 

job. The evidence before the Court is not proved. The evidence does not 

prove aggravated sex, insertion by the Accused, whereas the victim and her 

mother state that there was insertion resulting in bleeding from the vagina. 

That  allegation/charge  is  not  supported  with  medical  evidence  through 

P.W.7 in which it is stated that hymen is intact. Therefore, in the light of 

the  above  circumstances,  the  judgment  of  conviction  recorded  by  the 

learned Sessions Judge, Mahila Court, Chennai, has to be set aside. The 

judgment  of  the  learned  Sessions  Judge,  Special  Court  for  cases  under 

POCSO Act 2012/Mahila  Court,  Chennai,  in  S.C.No.428 of  2014 dated 

27.02.2018 is to be set aside as perverse.

46. In view of the above discussion, the point for consideration is 

answered in favour of the Accused/Appellant and against the prosecution.

47.  In  the  result,  the  Criminal  Appeal  stands  allowed.  The 

judgment  of  conviction  recorded  by  the  learned  Sessions  Judge, 

Special  Court  for  cases  under  POCSO  Act  2012/Mahila  Court, 

Chennai,  in  S.C.No.428  of  2014  dated  27.02.2018  is  set  aside.  The 
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Accused/Appellant is  acquitted of the charge under Section 6 of the 

Protection of Children from Sexual Offences Act, 2012. The Accused is 

to be released from prison unless he is required in connection with any 

other case, the  fine already paid deposited by the Accused/Appellant 

shall be refunded to him.  

   26.09.2023

cda

Index : Yes/No
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To

1.The Sessions Judge, 

   Special Court for cases under POCSO Act 2012/

   Mahila Court, Chennai

2.The Inspector of Police

   W-12, All Women Police Station,

   Harbour Range, Chennai – 1.

3.The Superintendent, 

   Central Prison,

   Puzhal, Chennai.

4.The Public Prosecutor,

   High Court, Madras.

5.The Section Officer, VR Records,

   High Court, Chennai.
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