S.A.No.897 of 2011
and M.P.No.1 of 2011

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 17.03.2023
CORAM

THE HONOURABLE MRS. JUSTICE RHEMALATHA
S.A.No.897 of 2011 &
M.P. No.1 of 2011
P. Subramanian ...Appellant
Vs.

1. Mariasundari (@ Sundari
2. Kulandaisamy ... Respondents

Prayer : Second Appeal filed under Section 100 CPC, 1908 against the
decree and judgment dated 07.09.2010 passed in A.S. No.30 of 2009, on
the file of the I Additional Sub Court, Salem, reversing the decree and
judgment dated 15.11.2008 passed in O.S. No.2123 of 2004, on the file
of the II Additional District Munsif, Salem.

For Appellant :  Mr.T.S.Vijaya Raghavan
For R1 & R2 : No appearance.
JUDGMENT

The appellant is the 2™ defendant in O.S. No.2123 of 2004 on

the file of the II Additional District Munsif, Salem. The 1%
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respondent/plaintiff filed the suit for specific performance of contract and
also for a declaration that the sale deed executed by the 1* defendant in
favour of the 2" defendant as null and void and for a consequential relief
of permanent injunction restraining the 2™ defendant from interfering

with her peaceful possession and enjoyment of the suit property.

2. For the sake of convenience, the parties are referred to as
per their ranking in the trial court and at appropriate places, their rank in

the present appeal would also be indicated.

3. The case of the plaintiff in nutshell is as follows:

1. The suit property is a house site in Block No.11, T.S. No.4, Salem
Town, admeasuring 437 sq. ft along with a tiled house put up in
the front portion of the property.

ii. The plaintiff has been in possession and enjoyment of the suit
property in pursuance of the oral agreement of sale on 20.05.1988
between her and the 1* defendant. The 1* defendant also received a
sum of Rs.8,000/- from her.
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11. On 31.10.1988, the Ist defendant, received another sum of
Rs.7,000/- from her for constructing a house and executed a loan
document (Ex.A1) in respect of the same.

iv. Subsequently another sum of Rs.30,000/- was received by the 1*
defendant from the plaintiff and he acknowledged the debt
borrowed by him and executed a letter of acceptance on
14.07.1991 (Ex.A2).

v. On 24.09.1991, the 1* defendant agreed to sell the suit property in
favour of the plaintiff (Ex.A3) for a total sale consideration of
Rs.32,000/- and agreed to deduct the sale price from the amount of
Rs.50,000/- borrowed by him. He further agreed to pay the
balance amount of debt in instalments.

vi. Though the plaintiff requested the 1% defendant to perform his part
of the contract by executing a sale deed in her favour, the 1*
defendant did not come forward to fulfill his obligations under the
contract.

vii.To the shock and surprise of the plaintiff, the 1* defendant
executed a sale deed dated 29.07.1991 (Ex.B2) in favour of the 2™
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defendant and the said sale deed is unenforceable in law.

viii.Hence she filed the suit for the reliefs as stated above.

4. The suit was resisted by the defendants on the following
grounds:

i. The 1* defendant never borrowed any amount from the plaintiff
and did not promise the plaintiff to sell the suit property in her
favour.

ii. The allegation of the plaintiff that she demanded the 1* defendant
on 30.11.1991 and 05.12.1991 to execute the sale deed in her
favour is totally false.

iii. The 1* defendant had, in fact, sold the suit property in favour of
the 2™ defendant for a valuable sale consideration of Rs.31,147/-
on 29.07.1991 itself through a registered sale deed (Ex.B2).

iv. He also handed over possession of the suit property to the 2™
defendant. As on the date of filing of the suit, the 2™ defendant is a
lawful owner of the suit property and therefore there is no cause of
action for filing the suit. The description of the suit property is also
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incorrect.

They therefore prayed for dismissal of the suit.

5. On the basis of the above pleadings, the trial court framed
the following issues:

1) Whether the 1% defendant borrowed a sum of Rs.45,000/- from the
plaintiff on various dates?

2) Whether there was an agreement of sale between the plaintiff and
the 1* defendant in respect of the suit property?

3) Whether the defendants are duty bound to execute the sale deed in
favour of the plaintiff?

4) Whether the sale deed executed by the 1* defendant in favour of
the 2" defendant is not valid?

5) Whether the plaintiff is entitled for a permanent injunction as

prayed for by her?

6. In the trial court, the plaintiff examined herself and three
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other witness and marked Ex.A1 to Ex.A9. The 2™ defendant examined

himself and marked Ex.B1 to Ex.BS5.

7. After full contest, the learned II Additional District Munsif,
Salem, dismissed the suit filed by the plaintiff vide his decree and
judgment dated 15.11.2008 on the following grounds:
i. Though it is alleged by the plaintiff that there was an oral
agreement of sale between her and the 1* defendant during the year
1988 and that several amounts were borrowed by the 1* defendant,
the plaintiff did not adduce any acceptable evidence to substantiate
the same.
ii. The mortgage deed (Ex.Al) dated 31.10.1988 does not mention
the property which was mortgaged in favour of the plaintiff by the
1* defendant.
1i1. Moreover, the mortgage deed dated 31.10.1988 has not also been
registered.
iv. The evidence of P.W.2 to P.W.4 does not help the case of the
plaintiff as they admitted that they did not personally know about
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the loan transaction between the plaintiff and the 1* defendant.

v. The contention of the plaintiff that the 1* defendant agreed to sell
the property for Rs.32,000/- and the sale consideration of
Rs.32,000/- was deducted from Rs.50,000/- borrowed by the 1*
defendant had also not been substantiated.

vi. The plaintiff mainly relies on Ex.A3 dated 24.09.1991 to show that
there was an agreement of sale in favour of the plaintiff in respect
of the suit property. However, there is no specific mention in Ex.A3
that the sale consideration of Rs.32,000/- had to be deducted from
the borrowed amount of Rs.50,000/-.

vii.The plaintiff has not explained as to why she did not get the sale
deed executed in her favour on the date of Ex.A3 especially when
the entire sale consideration was paid by her.

viii.The persons who signed Ex.A3 have not been examined to prove
the said document.

ix. The 1st defendant had no saleable interest in the suit property on
the date of agreement of sale as he had already sold the suit
property in favour of the 2™ defendant.
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Xx. The 2nd defendant had also adduced sufficient documentary
evidence (Ex.B1 to Ex.B9) to show that he was put in possession

of the suit property in pursuance of the sale deed dated 29.07.1991

8. Aggrieved over the decree and judgment passed by the trial
Court, the plaintiff filed A.S.No.30 of 2009 before the I Additional
Subordinate Court, Salem. The learned Subordinate Judge, Salem, after
analysing the oral and documentary evidence adduced on both sides
allowed the appeal and decreed the suit filed by the plaintiff vide his
decree and judgment dated 07.09.2010 on the following grounds :
1. The plaintiff by adducing Ex.A1 to Ex.A9 proved that there was an
agreement of sale between her and the 1% defendant even in the
year 1988.
ii. Ex.A3 sale agreement has not been denied by the 1* defendant and
the plaintiff has been in possession of the suit property.
iii. The 1* defendant also did not give any reply to the notice dated
24.11.1991(Ex.B1) sent by the plaintiff.
iv. The 2™ defendant did not adduce any acceptable evidence to show
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that he was put in possession of the suit property pursuant to the
sale deed dated 29.07.1991 (Ex.B2) executed by the 1st defendant

in his favour.

9.Now the present second appeal is filed by the 2™ defendant,

the purchaser of the property from the 1% defendant, on the following
substantial question of law:

"Whether the Lower Appellate Court was right in granting the

relief of specific performance when the appellant had purchased

the property prior to the agreement of sale which was sought to be

enclosed by the Ist respondent ? "

10. Heard, Mr.T.S.Vijaya Raghavan, learned counsel for the
appellant. Learned counsel for the 1* respondent filed a memo dated
16.12.2021 seeking permission of this Court to withdraw his vakalat for
the 1% respondent since there was no response from his client. There is no
representation on behalf of the 1st respondent even though her name was
printed in the cause list.
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11. Mr.T.S.Vijaya Raghavan, learned counsel for the appellant
contended that the plaintifft mainly relies on the agreement dated
24.09.1991 (Ex.A3) to show that there was an agreement of sale between
her and the 1* defendant. Though in the plaint the plaintiff had stated that
the entire sale consideration of Rs.32,000/- was deducted from the
amount of Rs.50,000/- borrowed by the 1* defendant, the same does not
find a place in Ex.A3. According to him, this has been taken into account
by the trial Court and on the contrary, the first appellate Court had
wrongly held that there was an agreement of sale between the plaintiff
and the 1* defendant as it has not been specifically denied by both the
defendants 1 & 2. He also contended that the plaintiff had earlier filed a
suit in O.S.No0.1050 of 1991 before the same Court for permanent
injunction restraining the defendants from interfering with her possession
and enjoyment of the suit property and the said suit was dismissed. The
appeal filed by her was also dismissed. His specific contention is that
even in the suit in O.S.No.1050 of 1991 she has mentioned about the sale
agreement between her and the 1* defendant. In fact she filed the suit
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only for a bare injunction without reserving any right to file a separate
suit for larger relief of specific performance of contract under Order II
Rule 2 CPC and on this ground also the present suit is liable to be
dismissed. His another contention is that on the date of the sale
agreement i.e. on 24.09.1991 the 1* defendant did not have any saleable
interest in the suit property and therefore, the plaintiff cannot get a decree
in her favour. He also the drew the attention of this Court to the interim
order of stay granted by this Court at the time of admitting the present
second appeal and contended that despite the order of interim injunction
the trial Court had executed a sale deed in favour of the plaintiff in
E.P.N0.304 of 2011 in O.S.No.2123 of 2004 and hence the same should

be set aside.

12. At the outset, it may be observed that the plaintiff before
filing the present suit in O.S.No.2123 of 2004 seeking for specific
performance of contract, had filed a suit in O.S.No.1050 of 1991 before
the very same Court seeking for permanent injunction against the
defendants in pursuance of the sale agreement between her and the Ist
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defendant without reserving any right to file separate suit seeking for
larger relief of specific performance of contract under Order II Rule 2
CPC. Hence the present suit is not maintainable. Moreover, the suit in
0.S.No.1050 of 1991 was dismissed and the appeal filed by her also was
dismissed by the first appellate Court. Therefore, the contention of the
plaintiff that she has been put in possession of the suit property pursuant

to the sale agreement cannot be accepted.

13. The plaintiff, in order to substantiate that the 1* defendant
borrowed various amounts from her and agreed to sell the suit property in
her favour, relied on Ex.Al and Ex.A2, which are dated 31.10.1988 and
14.07.1991. While Ex.A1 states that the 1* defendant borrowed a sum of
Rs.7,000/- from the plaintiff Ex.A2 states that a sum of Rs.50,000/- was
borrowed by him on various dates and the same would be repaid with
interest in instalments on every Sunday. The 1* defendant had denied the
execution of these two documents and the plaintiff in order to
substantiate the same had examined PW2 to PW4. All of them admitted
that they did not witness the 1% defendant borrowing a sum of
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Rs.50,000/- on various dates from the plaintiff.

14. Ex.A3 is dated 24.09.1991. It is stated in Ex.A3 that the 1*
defendant agreed to execute the sale deed in respect of the suit property
and that the entire amount of sale consideration of Rs.32,000/- was
received on the same date. On the contrary, in the plaint the plaintiff had
pleaded that the 1* defendant agreed to deduct the sale consideration of
Rs.32,000/- from Rs.50,000/- borrowed by him and promised to repay
the balance amount to her. The plaintiff has not also examined the
witnesses who had subscribed their signature in Ex.A3 as witnesses,
especially, when the 1st defendant had denied the execution of the said
agreement. In any event, on the date of the sale agreement i.e.
24.09.1991, the 1* defendant did not have any saleable interest in the suit
property as he had already sold the same in favour of the 2™ defendant
vide a registered sale deed dated 29.07.1991 (Ex.B2). Moreover, the

plaintiff in her notice dated 24.11.1991 had stated thus :

"2.Till 14.07.1991 you had not given a single pai towards

Page 13 of 22

https://lwww.mhc.tn.gov.in/judis



S.A.No.897 of 2011
and M.P.No.1 of 2011

the loan received by you from my client. On the other
hand on 14.07.1991 you approached for the original
deed stating that you would raise a bank loan pledging
your house, and pay back the entire amount due to my
client. On the same you had given a written promise
accepting your debt of Rs.50,000/- and took the original
deed.

6.Suspecting your conduct my client on enquiry came to
know that you had already sold the property to one
Subramanian on 29.07.1991 itself, on a registration

deed."”

Thus it is seen that the plaintiff even on the date of filing of the suit knew
that the suit property was sold in favour of the 2™ defendant on
29.07.1991 itself. There is also no whisper about the specific
performance of contract. The suit was filed in the year 2004 and it is
hopelessly barred by limitation. It is also pertinent to point out that the
plaintiff in her notice dated 24.11.1991 (Ex.B1) had only requested the 1*

defendant to pay the amount of Rs.50,000/- due to her within a period of
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15 days from the date of notice and she did not request the 1* defendant
to execute a sale deed in her favour. The 2™ defendant had adduced
sufficient documentary evidence to show that pursuant to Ex.B2 sale deed
he was in possession of the suit property. The trial Court had infact
analysed the entire documentary evidence adduced on the side of the
plaintiff and the defendants and rightly concluded that the plaintiff is not
entitled for specific performance of contract and for a declaratory relief as
prayed for by her. On the contrary, the first appellate Court had not only
held that the sale agreement Ex.A3 is true and valid but also held that the
sale deed executed by the 1st defendant in favour of the 2nd defendant is
null and void. The observation of the first appellate Court is not based on
any evidence on record and it is not known as to why the first appellate
Court reversed the findings of the trial Court when the trial Court had

given cogent reasons for dismissing the suit.

15. The findings of the first appellate Court are mainly based
on the ground that the 1st defendant did not send any reply to the notice
Ex.B1 issued by the plaintiff. The fact remains that even in Ex.B1 the
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plaintiff did not seek for specific performance of contract and she already
knew that a sale deed was executed by the 1st defendant in favour of the

2nd defendant.

16. It i1s most unfortunate that the trial Court even after
communication of the stay order passed by this Court had proceeded
further in E.P.No0.304 of 2011 in O.S.No.2123 of 2004 and executed a
sale deed in favour of the plaintiff on 19.01.2021 and got the sale deed
registered on 05.04.2021. Thereafter, the execution petition was
terminated. Even in the sale deed executed by the Court the learned 1V
Additional District Munsif, Salem, had observed as follows:

"o|F60  aupddlet 20 LyHeund)  slnfywoenll  LoTewILLOG)
OFeaiene o WTHHISBHH0 SFewimougkl  Gsopenmuil B
apsHG 6lew.897 / 2011-83 SHTHH60 OFUIGZIETENTT.  SLEIT60
Sl lesr CFWeTHESHIH MG &ML LITEH6001 gD
UBldéssiuLaleoener. @SHIGNeHa  eurgd  wilwasbsT (o)
ahsfl  30.04.2019 GCapzklull L dgwren usHHfobme  HToHHe0
CFWISHIGTENTT.  SleNd  SHelld  BHFHIOSBLD  gBml  6UpHS
pLagSmS  GBIUTed  uge) OGauigletengl. Gueud &y

bHIIB HTmL 6HTHH (PHev LIFHeurSHuimet @b
LOTeRILG OFeemer o WTHSHwaBshaled 2-1b  Gedpenmuilb
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FHTHHe0 OFUIWLeNeLm6v. TERILWEG GF6vlD (LpHeientd LOTEUL L
bHUFH SlUTHeleT 2 HHTaSHDHemmS LUHSTH gBUBHSLILLL
4-015 FmBHL Wi L o Mfenouluied BAHETBSHHHEG bHH
QPSS WIBBUULL G LeienT eIHToISTIT (GLhmSHIFTIOSHE,
olaliy  LBEID  eumIe S USSTHBe  BHEID  Fiy
QiU L gl SI1H6T LTl  THTOISTIT  (GHHENHIFTLO
SIiNed wlwabsf (1) &bHf OCUWmHSE Swd CFuIg
CaTBUUSBE RIRIE) [BL_6UIQ &6MB|LD GomesTeiern
(PSITUTAT60M6V. LISHVIMTUID HTHH60 OFUILATIe0m6V.  E)5Hm6st
9IhHH Slguied HMIL CFTHMS GHTOISTIT /  (1pSH6e0
rgeaungsstes Ggeud  &my  BHIWIB  STUILITEN6T  LIQU|LD,
OhHHoEB 2 HHTe ugujld GCFeud BTHIBTAUH  FnBFH60
wmeu’ L o flenwuiwed BHUFH ugpal eudld@d Him.R.oCsas
B.AL,L.L.B., (Hons) LLM s&uw ®mrer wflwasbsf  (er)
GheHMbG gBUBHIH CBTBHGL SHyw usbHHTn &if.”

It is seen from the records that a memo was filed by the 1st defendant on
27.09.2012 before the I Additional District Munsif, Salem in E.P.No.304
of 2011 stating that an order of stay was granted in the present second
appeal. Notice was also served on the plaintiff as is seen from the
endorsement found in the said memo. A copy of the memo was filed
along with the typed set of papers. When the execution of the sale deed

was brought to the knowledge of this Court, this Court, on 21.01.2022
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passed the following orders :

"3. At the time of admitting this appeal, this Court, by
an order dated 07.09.2011 granted an interim stay of
all further proceedings pursuant to the judgment and
decree dated 07.09.2010 made in A.S.No.30 of 2009 on
the file of the I Additional Subordinate Judge, Salem.
In fact, the said interim order has not been granted by
fixing the time limit. The copy of the same has also
been served to the Il Additional District Munsif, Salem,
where the original suit in O.S.No.2123 of 2004
pertaining to A.S.No.30 of 2009 was filed. Even after
knowing the same, during the pendency of this appeal,
in E.P.No.304 of 2011, the learned 1V Additional
District Munsif, Salem passed an order for executing
the sale deed in favour of the plaintiff/first respondent
herein. Further, the sale deed has also been executed
on 22.02.2021 and the same was registered. In the sale
deed dated 22.02.2021, the learned IV Additional
District Munsif, Salem has clearly averred that there
was no stay granted in respect to the execution of the
judgment and decree passed in A.S.No.30 of 2009. The

said averment found in the sale deed executed by the
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learned 1V Additional District Munsif, Salem would
reveal the fact that he has not verified the order
passed by this Court. The said act committed by the
learned 1V Additional District Munsif, Salem is nothing
but a violation of the order passed by this Court.

4. Hence, it would be appropriate to call for
an explanation immediately from the learned 1V

Additional District Munsif, Salem, in this regard.

Accordingly, the learned IV Additional District Munsif, Salem,
submitted his explanation in D.No.1234/2022 dated 28.01.2022 stating
interalia that the stay order passed by this Court was not available in the
case bundle and that the respondents even after repeated adjournments
did not file a copy of the order passed by this Court. The learned IV
Additional District Munsif, Salem could have verified the status of the
case through online or could have contacted the Registry and verified
whether any stay order was passed in S.A.No0.897 of 2011 before
proceeding further in E.P.No0.340 of 2011 in O.S.No0.2123 of 2004. The

decree and judgment passed by the first appellate court is totally
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erroneous. The IV Additional District Munsif, Salem, had gone one step
further by executing a sale deed even without verifying the stay order
passed by this Court and the explanation offered by him is not at all
convincing and therefore, the Registry is directed to place the matter
before the vigilance committee for taking disciplinary proceedings against
Mr.D.Saravanan, the then IV Additional District Munsif, (FAC), II

Additional District Munsif, Salem.

17. In the facts and circumstance, the sale deed executed by the
IV Additional District Munsif, Salem, is set aside invoking Article 227 of
Constitution of India. The substantial question of law is answered against

the plaintiff.

18. In the result,
1. the Second Appeal is allowed. No costs. Consequently connected
miscellaneous petition is closed.
ii. The decree and judgment dated 07.09.2010 passed in A.S. No.30
of 2009, on the file of the I Additional Sub Court, Salem, is set
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aside.

iil. The sale deed executed by the IV Additional District Munsif,
Salem, is set aside invoking Article 227 of Constitution of India.

iv. The decree and judgment dated 15.11.2008 passed in O.S.
No.2123 of 2004, on the file of the II Additional District Munsif,

Salem, is upheld.

17.03.2023
Index: Yes/No
Internet: Yes/No
Speaking/Non-Speaking order
bga

To
1. The I Additional Sub Court, Salem

2. The 1I Additional District Munsif, Salem.
3. The Section Officer, VR Section, High Court, Madras.
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R. HEMALATHA, J.
bga

S.A.No.897 of 2011 &

M.P. No.1 of 2011

17.03.2023




