IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved On : 08.03.2023
Delivered On: 06.04.2023
CORAM :
THE HON'BLE MR. JUSTICE SATHI KUMAR SUKUMARA KURUP

CRP.N0.825 0f 2020
and
C.M.P.No0.4377 of 2020

Mr.A.Dhananchezhian ... Petitioner/Appellant

Vs.
1. The President,
H.H.484 Alaganandal Primary Agriculture
Co-operative Credit Society,
Thiruvannamalai Taluk and District.

2. The Deputy Registrar,
Office of Regional Co-operative Societies,
Venkikal Village,
Thiruvannamalai Taluk & District. ... Respondents/Respondents

PRAYER: Civil Revision Petition filed under Article 227 of Constitution of
India, to set aside the fair and decretal Order passed in CTA.No.10/2015
dated 14.12.2019 by the learned Principal District Court/Appellate Tribunal
under the Co-operative Societies Act, Thiruvannamalai, consequently set
aside the Order dated 01.06.2015 passed by the second Respondent in
Na.Ka.No.5569/2014 Sa.Pa.
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For Petitioner : Mr.G.Krishna Kumar
for Mr.R.Bhagawat Krishna

For Respondent : Mr.C.Jayaprakash
Government Advocate (CS)

ORDER
This Civil Revision Petition has been filed to set aside the fair and
decretal Order passed in CTA.No.10/2015 dated 14.12.2019 by the learned
Principal District Court/Appellate Tribunal under the Co-operative
Societies Act, Thiruvannamalai and consequently set aside the Order dated
01.06.2015 passed by the second Respondent in Na.Ka.No0.5569/2014

Sa.Pa.

2.The brief facts which are relevant for better appreciation of the case
are as follows:

2.1.The Petitioner was appointed as Office Assistant on
compassionate ground in H.H.484 Alaganandal Primary Agricultural Co-
operative Bank as per G.0.Ms.No.131, Cooperation, Food and Consumer
Protection Department, dated 04.06.1999 by proceedings dated 15.03.2007

of the Special Officer, H.H.484 Alaganandal Primary Agricultural Co-
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operative Bank. His salary was fixed at Rs.1500/-. Subsequently, his
appointment was approved by the Deputy Registrar of Cooperatives,
Thiruvannamalai vide proceedings bearing Na.Ka.7843/06, dated
06.10.2008 as per G.0.Ms.No.131, Co-operation, Food and Consumer
Protection Department, dated 04.06.1999. The Petitioner was a Graduate
on the date of appointment. He had acquired degree in B.Sc., (Computer
Science) from Thiruvalluvar University as on 28" November, 2007.
Subsequently, he had acquired Diploma in Co-operative Management from
the Institute of Cooperative Management, Thiruvannamalai, in the year
2008-2009.  Subsequently, he had obtained M.Com., (Co-operative
Management) from Annamalai University. The Special Officer of H.H.484
Alaganandal Primary Agriculture Co-operative Bank in its Board Meeting
decided to promote the Petitioner Dhananchezhian as Clerk by a resolution
of the Board Meeting through the proceedings of the Special Officer of
H.H.484 Alaganandal Primary Agricultural Co-operative Bank
Mr.Annamalai, as per G.0.Ms.189, Co-operation, Food and Consumer
Protection Department, dated 17.11.2009 and Section 18 (1) by the bye-
laws of Society specifically stating that even though the Petitioner was

appointed as Office Assistant, he had been continuously working for three
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years and he having qualified as Diploma in Co-operative Management and
B.Sc., in Computer Science, he is eligible for promotion as Clerk and
considering the work burden and the financial position of H.H.484
AAlaganandal Primary Agricultural Co-operative Bank. The Special
Officer having the power to consider all relevant materials had promoted
him along with two other staff members viz., A.Devasenathipathi and
Krishnamurthy as Secretary and Fertilizer Salesmen respectively.
Subsequently, the Deputy Registrar of Co-operative Societies of
Thiruvannamalai had on inspection found out that the staff concerned viz.,
Krishnamurthy and Devasenathipathy and the Petitioner herein viz.,
A.Dhananchezhian having been granted increase in pay by the proceedings
of the Special Officer, H.H.484 Alaganandal Primary Agricultural
Cooperative Bank thereby caused loss to the tune of Rs.3,10,704/- to
H.H.484 Alaganandal Primary Agricultural Co-operative Bank thereby
ordered enquiry under Section 81 of the Cooperative Societies Act. On the
basis of the enquiry report, the Deputy Registrar issued surcharge
proceedings under Section 87(1) of the Tamil Nadu Co-operative Societies
Act vide proceedings bearing Tha.Thee.09/2014-15/Na.Ka.5569/2014

Sa.Pa., dated 04.12.2014. The Petitioner was issued with a show-cause
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memo seeking explanation for his role in causing loss to H.H.484
Alaganandal Primary Agricultural Co-operative Bank. The Petitioner had
offered his explanation. As per explanation dated 21.01.2015 stating that
he had carried out the work of the Clerk in H.H.484 Alaganandal Primary
Agricultural Co-operative Bank as per the order of the Special Officer. He
had not caused any loss to H.H.484 Alaganandal Primary Agricultural Co-
operative Bank. His explanation was not accepted and he was imposed
with penalty of surcharge proceedings directing him to pay back a sum of
Rs.61,727/- received by him towards salary as Clerk beyond his salary as
Office Assistant. Aggrieved by the same, the Petitioner herein had
preferred appeal before the learned Principal District Judge,
Thiruvannamalai as Appellate Tribunal under the Co-operative Societies
Act. The Petitioner had filed CTA No.10 of 2015 before the Principal
District Judge, Thiruvannamalai agitating his grievance by way of appeal
under the Cooperatives Societies Act. The learned Principal District Judge
had dismissed the appeal in CTA No.10 of 2015 as per the judgment dated
14.12.2019. Therefore, the Petitioner had approached this Court under
Article 227 of the Constitution of India to set aside the surcharge

proceedings.
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3. Mr.R.Bhagawat Krishna, learned Counsel appearing for the
Petitioner submitted his arguments. As per his submissions, the Revision
Petitioner was appointed as O.A on 06.10.2008. Thereafter, he has to be
promoted as Clerk as per the meeting of the Board of Management, H484,
Alaganandal Primary Agricultural Co-operative Society. The Special
Officer of the said co-operative society, by his proceedings, had promoted
him as Clerk with effect from 01.01.2011. The Revision
Petitioner/A.Dhananchezhian, who was appointed as O.A on 16.03.2007,
based on his qualification, as he had acquired Diploma in Co-operative
Management and had completed B.Sc., Computer Science and in addition
to that, in his continuous service of O.A citing the Government Order
No.189, dated 17.11.2009, was promoted as Clerk of the same Society. As
per Rule 18 (1) of the said G.O, the salary was fixed at Rs.4375-125-5500-
150-7000-175-7700. Subsequently, the surcharge proceedings were initiated
by the Second Respondent under Section 87(1) of the Tamil Nadu Co-
operative Societies Act. The Petitioner had already completed M.Com in
co-operative Management. The surcharge proceedings were initiated

against the Petitioner by the second Respondent stating that the promotion

6/30

https://lwww.mhc.tn.gov.in/judis



was granted without following Rules and Bye-laws. Therefore, the said co-
operative Society had suffered loss. The Petitioner had caused loss of
Rs.61,727/- to the Society. The Petitioner was issued with show cause
notice by the second Respondent dated 04.12.2014, the relevant portion is

extracted hereunder:

“ ayminurmy TOLESSIS Gl TemTL RULESSEWE (PTTTTERYD
wopupy sl FmieL  LafluraTseseE  eoglun  wmyrlsmTiLs
Clswgns, omgly o wresmar  yfBgIs —USBTE  CEIBOISHSSLLLL
s Guared SPsSau.  LaofluTare@reE — aUpBIGLLLL ST (paLs

FHGSEWG ([5.310.704./ oymeysE BeWlpiy gouGSSULL BaTars. 7

4. The Petitioner had sent reply to the show cause notice of the

second Respondent dated 21.01.2015, the relevant portion reads as follows:

4. smssFN TWSST UL L STEWTS EHHSTHL, SRS
V) Geuemer Ligm@leor SITITGUOTLOT S6L1LD, EEEELN B lemev
o WTHGeTETE%T  SeliienL U0 Sl Hmey  SmiSEHIGaTeT T UgeuTeTy
Sersefer  smmoflsmsulr sugﬁh_l,l.ﬁ, SmIs KIarsn eersE 01.01.201 @Jug)sf)

TWSSTTS LSl 2 WIe| QPRISILLL & SFILTET L el &SI ELD.

5. gTeargl oSS usell owre SEESILLE), SLEDLSEHL,
QuTmLUSEHL  ErmTUEsIILL  useleem  marggin  QeasGar  QEws)
umeCoer. Cuain spCuTg  smesSSkT e (WSS usfluTer S
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UGt QEwsn ..., Ems surr Osusm, Gurg Csmer smiowi
LWETUT(®), Seuflkol] MSWTOELEI, STHSOT O  (Poold TLGLMID  S(mHLL
SWGOSTemSmIL SL6oT SETT SIS U6, Gl&eve Q&wigi,
o mlrEERSE U @aurLr  ussiser  CureTmamem  Fplurs  QEws)
umSBper.  TETHE U 2 Wil AYRSILLL STagskh o mufary &Ler
Keyemas 7.00 Gompwrs @mps Kooukw snurg 12.00 Csme oemains

o WITE S6TT6T .

5. Also sent a reply on 13.02.2015, the relevant portion is extracted

hereunder:

8/30

“omic safl gemmr oersatr 02.04.2012 Gsskl L Gewaamn
QST LpmL)  &EEG  Soeeu]  gesaikr  16.06.20Mw  Caghil L
Clawsigpenn  yemsmr oy Saumnfborily  STWSST LGOI IESDRSHTET Sl DLIGSET
mmio Gl myiLsar BhsooTufls s 9y smeaoTiLfL_LILL L G kooTiBies
QuUsLIGLTmILLSDT  qmm CSTLIRgl  Gewg  ausEGmer.  srarCa
Cuoms. puLLL saisathis5S]

1 plesmssskr s@mmam el Qs 2 SafluraryTs
16.03.2007 wsw emwrs UstfluoEss  CEwwiul @ Gss usad
2 wieE@ SESrar s @wey u Lw uwpElv 20090 oyeres Cored

CLImmESTIL,

2. uskurary  opITSGathT  Sle&lo  [5.85.5237.2012  GSTCuET,  HTeT

03.08.201257 aufl oymniws o gaflurary usoflkner eflyussTTary LTSS
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the Petitioner was promoted by the then Special Officer considering the

Petitioner's educational qualifications, work load of the co-operative
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s swd  FWenwssT 2  eflpussTwTeTy  LmmL  TSST
v ltbosE — usal  ouwrn)  aupms — ewslEsUUL RataTdke 27
ofusmemurary ULl 5SW  LsofburaTpsmLULGISSULL TS  LissfluTey
85582 boiprss] Guuuste oyiumffl 1w gy QuieGlum ek

SraSluT@ Khma B TaTUSTAILD,

3 usefl owrsn) eupmeLLLL BTAR  LatfEkoassSmetl  TsSsT
uslfl 1o @lysaor(p) 2 arer BhoouSk TPSST LT IEORSSTET &GS EEEL T

01012011 s TSSTTS LaafLIfIESGiai5aIsTaIL,

4. FHGL GBS 4  yom@eams gy Brussk
G WAL (BeuBRISTRILD.

5 oms opuSkrrsattr  sLar  plsaukr 9oL ufky
QausEsUu L st ikonssharue 7 ustflurerrsessd  ushrs 5
vswflureryser L GG usmr]  Gewuy T LsoflurmfhsaSIL 6T, @8R
SWGLTEl  TUSST SrEaTITs  UsTLfIEg e SYn.SmSETSET  aILg
wEYafkor sryeamors Qe 5 e srassk 3107.2015 Upuss e
Gum oerar  Ehoouky  Guaus UsFsmL  Sloaflls  TETLG 6T eIy

7

vsgoflftqpo SO UTERABLO  TETLSTRILL. .......

6. It is the contention of the learned Counsel for the Petitioner that
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society, the financial stability of the co-operative society which were taken
into consideration by the Special Officer of the co-operative society to
promote the staff of the co-operative society to enable the co-operative

society function effectively and to reduce the work load.

7. The Special Officer of the Society is empowered to take
administrative action as per the Co-operative Societies Act. According to
the financial stability of the society and work load of the society, the
Petitioner having been promoted as Clerk from 01.01.2011, was qualified
for that Post and that was also taken into consideration by the Special
Officer concerned. He had performed the duties allotted to him to the
satisfaction of the superiors. He was paid the scale of pay payable to the
Post of Clerk. The Petitioner herein had not canvassed for the promotion.
The Petitioner herein had not mis-represented or played fraud with the
Society by producing false certificate or fraudulent certificate. He had
obtained degree by his hard work and he had furnished those degrees as his
qualifications at the time of joining the Post. The Special Officer had taken
into consideration the work load of the society, man power shortage of the

society and financial stability of the society, the person who was in service
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of the Society can take up the responsibilities when they are promoted. The
Special Officer has power to do so. The Original Authority was pleased to
pass the surcharge proceedings against the Petitioner for recovery of a sum
of Rs.40,889/-. The Appellate Authority/learned Principal District Judge,
Thiruvannamalai, on appeal by the Petitioner, has confirmed the Order of
the Original Authority and dismissed the Appeal in CTA.No.10/2015.
Aggrieved by the same, the Petitioner had approached this Court under
Article 227 of Constitution of India seeking to set aside the Order passed by
the learned Principal District Judge, Thiruvannamalai as Appellate
Authority under the Tamil Nadu Co-operative Societies Act,
Thiruvannamalai in CTA.No.10/2005 dated 14.12.2019 and also to set aside
the Order passed by the Original Authority in Na.Ka.No0.5569/2014 Sa.Pa

dated 01.06.2015.

8. The learned Counsel for the Revision Petitioner invited the
attention of this Court to Section 87(1) of the Co-operative Societies Act,
reads thus:

87-Surcharge — (1) Where in the course of an audit under
Section 80 or an inquiry under Section 81 or an inspection or
investigation under Section 82 or inspection of books under Section 83
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or the winding-up of a society, it appears that any person who is or
was entrusted with the organisation or management of the society or
any past or present officer or servant of the society has
misappropriated or fraudulently retained any money or other property
or been guilty of breach of trust in relation to the society or has
caused any deficiency in the assets of the society by breach of trust or
wilful negligence or has made any payment which is not in
accordance with this Act, the rules or the by-laws, the Registrar
himself or any person specially authorised by him in his behalf, of his
own motion or on the application of the board, Liquidator or any
creditor or contributory may frame charges against such person or
officer or servant and after giving a reasonable opportunity to the
person concerned and in the case of a deceased person, to the
representative who inherits his estate, to answer the charges, make an
order requiring him to repay or restore the money or property or any
part thereof with interest at such rate as the Registrar or the person
authorised as aforesaid thinks just or to contribute such sum to the
assets of the society by way of compensation in respect of the
misappropriation, misapplication of funds, fraudulent retainer, breach
of trust or wilful negligence or payments which are not in accordance
with this Act, the rules or the by-laws as the Registrar or the person
authorised as aforesaid thinks just:

Provided that no action shall be commenced under this sub-
section after the expiry of seven years from the date of any act or
omission referred to in this sub-section:

[Provided further that the action commenced under this sub-
section shall be completed within a period of three months from the
date of such commencement or such further period or periods not
exceeding one month at a time as the next higher authority may permit
but such extended periods shall not exceed three months in the

aggregate. |

9. By any stretch of imagination or any stretch of interpretation, the

definition of Section 87(1) of the Co-operative Societies Act is not at all
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attracted as far as this Petitioner is concerned. It is to be noted that the
Petitioner was appointed as O.A on compassionate ground. Subsequently,
he was promoted as Clerk of the Co-operative Society. He had sufficient
qualification for that Post also. He had acquired qualification and he had
not played fraud. The Petitioner had received salary as per law for the job
he performed in the Society as Clerk. He was promoted as Clerk by the
proceedings of the Special Officer under the Co-operative Societies Act.
Therefore, there 1s no willful negligence, there is no deficiency of service,
there is no fraudulent retention of any money or property on the part of the
Petitioner. There is no breach of trust involved and there is no violation of
Rules thereby causing loss to the Society. The show cause notice already
issued by the second Respondent on the Petitioner herein was duly replied
by the Petitioner herein. That he had not violated the Rules and he was not
promoted on the basis of any fraudulent act committed by the Petitioner or
furnishing fraudulent document. Therefore, the finding of the Original
Authority that the conduct of the Petitioner resulted in loss to the Society at
Rs.40,889/-, is without reason. The Original Authority has not quoted any
of the Rule as per the Co-operative Societies Act, manually attracting the

surcharge proceedings under Section 87(1) of the Co-operative Societies
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Act against the Petitioner herein who was duly promoted as per law by the

Authority empowered to promote him, the Special Officer of the Society.

10. The Original Authority was unable to pinpoint the alleged
violation of the Rules as per the Co-operative Societies Act and Rules or
bye-laws. The Petitioner had received the salary for the Post of Clerk for
which he had worked. Therefore, there is no allegation of negligence or
dereliction of duty. The question of dereliction of duty or negligence does

not arise.

11. It is the further contention of the learned Counsel for the
Petitioner that the Original Authority who had passed surcharge
proceedings was unable to pinpoint the violation of the Rules, bye-laws of
the Society to attract the surcharge proceedings under Section 87(1) of the
Co-operative Societies Act. The finding of the Original Authority is

without any legal basis.

12. The impugned Order of the Original Authority is based on mere

presumption and assumption. That cannot be sustained in law. The
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Appellate Authority, the learned Principal District Judge as Appellate
Authority, Thiruvannamalai had failed to consider the said aspect and
dismissed the Appeal in CTA.No.10/2015. The Hon'ble Supreme Court had
held in various reported rulings that for no fault on the part of the
staff/employees of the Co-operative Societies and it was not just and proper

to recover any amount under the surcharge proceedings.

13. The learned Counsel for the Petitioner further submitted that the
cumulative reading of the facts and circumstances would show that it is
crystal clear that there is no mis-representation and fraudulent intention to
obtain permission. At the time of admission of Civil Revision Petition, the
then learned Single Judge of this Court had ordered the Revision Petitioner
herein to deposit Rs.25,000/- into account of the Co-operative Society.
Therefore, on compliance of the same, the Petitioner herein had deposited
Rs.25,000/- to the second Respondent in order to grant interim stay of all

the proceedings in continuation of the surcharge proceedings.

14.In support of his contention, the learned Counsel for the Revision

Petitioner relied on the reported ruling of the Hon'ble Supreme Court in
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(2013) 16 SCC 482 in the case of Premlata Joshi Vs. Chief Secretary,
State of Uttarakhand and Others wherein it has been held as under:

“19. Insofar as the present case is concerned, as we have found
that the DPC did not follow the procedure as laid down even in the
said OM dated 16-4-2003, the promotion of the appellant on the basis
of the exercise undertaken by the DPC was clearly unwarranted and
rightly set aside by the High Court. It would be pertinent to mention
that at the time of hearing of SLP filed by the appellant herein, this
Court issued notice on 11-2-2011(Premalata Joshi V. State of
Uttarakhand, SLP(C).No.2236 of 2011, Order dated 11-2-2011(SC) on
limited aspect in the following words:

“Issue notice on the limited question regarding recovery
of amount already paid to be petitioner on account of promotion
to the post of Director, Medical Health. Since Respondent 5 is
present on caveat, service of notice on the said Respondent is
dispensed with.”

1t is clear from the above that even at the time of issuing notice,
this Court did not consider it proper to interfere with the directions of
the High Court and the only question on which notice was issued
regarding recovery of the amount already paid to the appellant on
promotional post.

20. Thus, we do not find any fault with the direction of the
High Court keeping in view of the facts of the present case. The
appellants are not correct in their arguments that the High Court ha
assumed the role of the DPC. In fact the High Court only referred to
the exercise undertaken by the DPC itself which had awarded marks
to both the appellant as well as the private Respondent and rightly
concluded that the criterion of merit was violated by giving promotion
to the appellant on such a comparative assessment where the
Respondent was rated more meritorious than the appellant. Insofar as
payment of excess salary made to the appellant in promotional post is
concerned, we are of the opinion that since the appellant has already
retired and the promotion is given to her is because of the wrong
exercise of the Department in not applying the Rules/OM correctly
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and it was not because of any misrepresentation or suppression by the
appellant, no recovery of the excess amount paid to her is called for.
Subject to the aforesaid, both the appeals are dismissed. The private
respondent shall also be entitled to the cost of Rs.15,000 (Rupees
fifteen thousand) which shall be paid by the Government.”

15. He has also relied on the decision of the Hon'ble Supreme Court

in (2015) 4 SCC 334 in the case of State of Punjab and others Vs. Rafiq
Masih (White Washer) and others wherein it has been held as follows:

“18. It is not possible to postulate all situations of hardship which
would govern employees on the issue of recovery, where payments have
mistakenly been made by the employer, in excess of their entitlement.
Be that as it may, based on the decisions referred to hereinabove, we
may, as a ready reference, summarise the following few situations,
wherein recoveries by the employers, would be impermissible in law:

(i) Recovery from the employees belonging to Class III and
Class 1V service (or Group C and Group D service).

(ii) Recovery from the retired employees, or the employees who
are due to retire within one year, of the order of recovery.

(iii) Recovery from the employees, when the excess payment
has been made for a period in excess of five years, before the
Order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been
required to discharge duties of a higher post, and has been
paid accordingly, even though he should have rightfully been
required to work against an inferior post.”

16. Yet another decision of the Hon'ble Supreme Court in (1994) 2
SCC 521 in the case of Shyam Babu Verma and Others Vs. Union of
India and others in which the Hon'ble Supreme Court has held as follows:

“B.Service Law — Relief — Higher pay scale erroneously given
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to petitioners since 1973 — Pay scale of Petitioners reduced in 1984
— Held, since Petitioners received the higher scale due to no fault of
theirs, it shall only be just and proper not to recover any excess
amount already paid to them.”
17. In the light of the above rulings, the learned Counsel for the
Revision Petitioner sought to set aside the finding of the Appellate
Authority/learned Principal District Judge, Thiruvannamalai dismissing

CTA.No.10/2015 by an Order dated 14.12.2019 and confirming the finding

of the Original Authority in Na.Ka.No.5569/2014 Sa.Pa.

18. The learned Special Government Pleader for the Respondent had
furnished written submissions and submitted that as per the Tamil Nadu Co-
operative Society Rules, 1988, promotions should be made under the prior
approval of the Co-operative Society Registrar, the Rule 149 of the Tamil
Nadu Co-operative Society Rule, reads thus:

“Every Society shall taking into account its nature of business,
volume of transaction and financial position, adopt, (with the prior
approval of the Government), a special Bylaw covering the service
conditions of its Employees. The Special Bylaw shall, inter alia
prescribe the following:

(1) Cadre Strength and classification of various categories of
posts and the qualification required thereof for each such post.

(ii) The method of recruitment for each such post.

(iii) The scale of pay and allowances for each such post.
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(iv) Conditions of probation for each such post.

(v) Duties and responsibilities for each such post.

(vi) Leave of various kinds admissible and the conditions thereto
for each such post.

(vii) The penalties that may be imposed upon, the procedure for
taking disciplinary action and inflicting various kinds of punishments on
an Employee holding such post and the Authority Competent to
entertain and dispose appeals made against an orvder of punishment
imposed by the competent Authority on a disciplinary proceedings.

(viii) Conditions relating to acquisition and disposal of movable
and immovable property”

19. Also, he would submit that against the Government Order, the
promotion ought to have been given as per G.0.Ms.No.373, Co-operation
Food and Consumers Protection, dated 01.10.2022 and published in Part III

Section 1 (a) of the Tamil Nadu Government Gazette dated 06.11.2022.

20. The learned Special Government Pleader also submitted that the
Appellate Tribunal had rightly pointed out that the above promotion and
pay scale is against the G.0.Ms.No.189 of Co-operative Food and
Consumer Protection Department. The circular of the Registrar of Co-
operative Societies and its resolution dated 01.01.2011was passed by the
Administration Officers of the Alaganandal Society was against the existing
agreement. Even though the Resolution passed, the same ought to have

been sent to the Registrar, Co-operative Society. It was not done, hence all
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are collectively responsible for the loss caused to the society.

21. Further contention of the learned Special Government Pleader
that the Revision Petitioner had sufficient opportunity to repay the unlawful
salary paid to him. However, the Revision Petitioner never turned up to
repay the same. Once, it is in the knowledge of the Revision Petitioner that
he having been received promotion and salary hike which is against the Act.
Therefore, it is the duty of the servant to repay the same and he failed to
repay the amount which caused loss to the Society and then the enquiry

under Section 81 of the Act is maintainable in law.

22. In the above circumstances, the proceedings under Section 87 (1)
of Co-operative Societies Act against the Petitioner along with the other
staffs. On behalf of the Petitioner a sum of Rs.20,838/- was paid. The
balance amount of Rs.40,889/- had to be paid. However, the Petitioner had
challenged the said proceedings as if he had not committed fraud, mis-
representation or whatsoever but for the reason to maintain financial
stability of each and every Co-operative Society, this kind of action is

required to be taken in order to avoid huge financial loss.
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23. He further submitted on behalf of the Respondents 1 and 2 that as
on today in Tamil Nadu many Co-operative Societies are running huge
financial loss. If such kind of irregularities is continued by the Staff and
Workers, then the whole public, who are getting benefits under the Co-
operative Societies, will be affected and the entire Co-operative structures

will collapse.

24. The grounds raised by the Revision Petitioner are not
maintainable in law and as already submitted by the learned Counsel for the

Respondent, this Revision has no merit and is to be dismissed.

25. Point for Consideration

Whether the Orders passed by the learned Principal
District Judge, Thiruvannamalai in CTA.No.10/2015 dated
14.12.2019 confirming the order of the Original Authority in
Na.Ka.5569/2014 Sa. Pa is to be set aside?

26. On consideration of the rival submissions and on perusal of the

typed set, wherein the appointment Order of the Petitioner as O.A and the
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Resolution passed by the Special Officer of the Co-operative Society on
31.01.2011 promoting the Petitioner as Clerk from 01.01.2011. The show
cause notice issued by the second Respondent to the Petitioner dated
04.12.2014. The reply sent by the Petitioner to the second Respondent
dated 21.01.2015 and 13.02.2015. The Order passed by the second
Respondent/Original Authority dated 01.06.2015 in Na.Ka.5569/2014 Sa.
Pa. The grounds of Appeal preferred by the Petitioner herein in
C.T.A.No.10/2015, the Counter filed in CTA.No.10/2015, the Judgment and
decree passed by the learned Principal District Judge, Thiruvannamalai in
CTA.No.10/2015 as Co-operative Appellate Tribunal and memorandum of
grounds raised in this Appeal and the Rulings cited in support of the
submission of the learned Counsel for the Revision Petitioner in (1) (2013)
16 SCC 482 in the case of Premlata Joshi Vs. Chief Secretary, State of
Uttarakhand and Others, (i1) (2015) 4 SCC 334 in the case of State of
Punjab and others Vs. Rafiq Masih (White Washer) and others and (ii1)
(1994) 2 SCC 521 in the case of Shyam Babu Verma and Others Vs.
Union of India and others and the written arguments furnished by the

learned Special Government Pleader for the Respondents, on perusal of

22/30

https://lwww.mhc.tn.gov.in/judis



Section 87(1) of the Co-operative Societies Act, it does not attract the
alleged act of the Petitioner herein who was a servant of the Society. He
has to obey the Orders of his Superior. Accordingly, when he is promoted

as Clerk, he had executed the work expected from him.

27. The Special Officer who had passed the proceedings in
Na.Ka.5569/2014 Sa. Pa. Dated 01.06.2015 is the Officer of the Co-
operative Societies Department of the Government of Tamil Nadu who is
aware of the Rules and procedure and his discretion. Therefore, the
Authority who had claimed that the promotion had been granted without
power, cannot find fault with the power of the Special Officer. The Only
fault 1s that after promotions were granted, it was not sent for approval to
the Authority concerned. Granting approval is the discretion of the

Authority concerned as per G.0.Ms.No.189 dated 17.11.2009

28. As rightly pointed out by the learned Counsel for the Revision
Petitioner, by any stretch of imagination, the definition of Section 87(1) of
the Co-operative Societies Act cannot be invoked in this particular case.

None of the wording in Section 87 (1) of the Act attracts the conduct of the
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Petitioner attracting the surcharge proceedings. Also, as rightly pointed out
by the learned Counsel for the Revision Petitioner, the memo issued is not
found acceptable as it is silent about which Rule was violated . The vague
definition, “that the Society suffered loss”, will not be acceptable in any
Court of law in the light of the rulings cited by the learned Counsel for the
Petitioner in (1) (1994) 2 SCC 521 in the case of Shyam Babu Verma and
Others Vs. Union of India and others, (i1) (2013) 16 SCC 482 in the case
of Premlata Joshi Vs. Chief Secretary, State of Uttarakhand and Others
and (ii1) (2015) 4 SCC 334 in the case of State of Punjab and others Vs.

Rafiqg Masih (White Washer) and others.

29.As per the reported ruling of the Hon'ble Supreme Court in
(1994) 2 SCC 521 in the case of Shyam Babu Verma and Others Vs.
Union of India and others, it was held that the higher pay scale was
erroneously given to the Petitioners since 1973. The pay scale of the
Petitioners reduced in 1984. Since the Petitioner received higher scale due
to no fault of theirs, it shall only be just and proper not to recover any

excess amount already paid to them. Here also, the facts of the case before
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this Court attracts the same ratio as laid down by the Hon'ble Supreme
Court for no fault of his the Petitioner had works as Clerk of the H.H.484
Alaganandal Primary Agricultural Co-operative Bank. Based on the
promotion granted to him by the authority empowered to grant promotion
namely the Special Officer of H.H.484 Alaganandal Primary Agricultural
Co-operative Bank. It was not sent for approval is not the fault of the
Petitioner herein. Merely stating that the society suffered loss cannot at all
be accepted in the light of the previous inspection in which loss was not
found out, except the salary paid to the Petitioner as Clerk for the work

done by him, that cannot be recovered.

30.As per the reported ruling in (2013) 16 SCC 482 in the case of
Premlata Joshi Vs. Chief Secretary, State of Uttarakhand and Others, as
far as payment of excess salary made to the appellant in promotional post is
concerned, we are of the opinion that the promotion given to her is because
of the wrong exercise of the department in not applying Rules correctly and
it is not because of any misrepresentation or suppression by the appellant,
no recovery amount is called for. This ratio squarely applies to the facts of

the case before this Court.
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31.As per the reported ruling of the Hon'ble Supreme Court in
(2015) 4 SCC 334 in the case of State of Punjab and others Vs. Rafiq
Masih (White Washer) and others, the recovery of amount paid in excess
without fault of recipient, benefit of non-recovery, recoveries would be
impermissible in the following circumstances: (i) Recovery from
employees belonging to Class III and IV (Group C and D); (i1) Recovery
from retired employees, or employees who are due to retire within one year
of order of recovery; (ii1) Recovery from employees to whom excess
payment have been made for a period in excess of five years, before order
of recovery is issued; (iv) Recovery where employee is wrongfully required
to discharge duties of higher post and has been paid accordingly and (v) In
any other case, where Court concludes that the recovery if effected from an
employee would be iniquitous or harsh or arbitrary to such an extent, as
would far outweigh equitable balance of employer's right to recover. The
observation of the Hon'ble Supreme Court is applicable to the facts of the
case as the Petitioner was appointed as Office Assistant on compassionate
ground, subsequently, considering the financial status of H.H.484

Alaganandal Primary Agricultural Co-operative Bank and the fact that the
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clerical posts are vacant and qualified person is available as Office
Assistant, the Special Officer of the H.H.484 Alaganandal Primary
Agricultural Co-operative Bank had by the board proceedings promoted
him as Clerk which was not sent for approval by inadvertence, there cannot
be any recovery from the Petitioner as he had worked as Clerk of H.H.484

Alaganandal Primary Agricultural Co-operative Bank.

32. In the light of the above rulings and the wordings under Section
87(1) of the Act do not indicate any wrongful act committed by the
Petitioner, it is a fact that he had worked as a Clerk based on the promotion
granted to him and drawn salary as Clerk of the Co-operative Bank which
cannot be faulted. Therefore, the surcharge proceedings passed by the
original authority is found to be non-application of mind of the original
authority. The Appellate Authority also had not applied its mind to the
grounds of appeal preferred by the Petitioner. Therefore, the order of the
learned Principal District Judge/Appellate Tribunal under the Co-operative
Societies Act, Thiruvannamalai confirming the surcharge proceedings is

also to be set aside.
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33. In the light of the above discussion, the finding of the Original
Authority was not acceptable and sustainable in law under Section 87(1) of
the Act. The Point for Consideration is answered in favour of the Petitioner
and against the Respondent. The order passed by the learned Principal
District Judge, Thiruvannamalai in CTA No.10 of 2015 dated 14.12.2019
confirming the order of the Original Authority in Na.Ka.No0.5569/2014

Sa.Pa. is to be set aside.

In the result, this Civil Revision Petition is allowed by invoking
powers of this Court under Article 227 of Constitution of India, it warrants
interference in the finding of the learned Principal District Judge,
Thiruvannamalai as Appellate Authority under the Co-operative Societies
Act. Therefore, the Order passed by the learned Principal District Judge,
Thiruvannamalai dismissing the Appeal of the Petitioner herein is set aside.
The amount of Rs.25,000/- (Rupees Twenty Five Thousand only) already
deposited by the Revision Petitioner in the light of the direction of this
Court at the time of admission of Civil Revision Petition is to be returned to
the Petitioner by the Respondents 1 and 2 within a period of one month

from the date of receipt of a copy of this order. No Order as to costs.

28/30

https://lwww.mhc.tn.gov.in/judis



Consequently, connected Miscellaneous Petition is closed. No costs.

dh
Index: Yes/No
Internet: Yes/No

Speaking Order/Non-speaking Order
To

1.The Principal District Court/
Appellate Tribunal under the Co-operative Societies Act,
Thiruvannamalai,

2. The President,
H.H.484 Alaganandal Primary Agriculture
Co-operative Credit Society,
Thiruvannamalai Taluk and District.

3. The Deputy Registrar,
Office of Regional Co-operative Societies,
Venkikal Village,
Thiruvannamalai Taluk & District.

4. Section Officer,
V.R.Section,
High Court, Madras.
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SATHI KUMAR SUKUMARA KURUP, J.

dh

Pre-delivery Order made in
CRP.No.825 of 2020

06.04.2023
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