
CRP(NPD)No.1250 of 2013 & S.A.Nos.116 & 117 of 2013 

& Cros.Obj.No.65 of 2017

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on 13.09.2023

Pronounced on : 29.09.2023    

CORAM :

THE HONOURABLE MR.JUSTICEV. LAKSHMINARAYANAN

C.R.P.(NPD)No.1250 of 2013

and 

S.A.Nos.116 & 117 of 2013

and 

Cros.Obj.65 of 2017

CRP.(NPD)No.1250 of 2013

Sivalingam .. Petitioner

vs

Vedavalli Ammal Arakattalai, Tindivanam,

Rep. by its President N.GuberaChettiyar,

Office at No.338, Jawaharlal Nehru Veedhi,

Tindivanam. .. Respondent

Petition filed under Section 115 of the Code of Civil Procedure, against the Fair and 

Final orders dated 28.09.2012 and made in C.M.A.No.41 of 2008 on the file of 

Principal District  Court,  Villupuram confirming the Fair and Final Orders  dated 

30.07.2008 and made in I.A.No.604 of 2001 in O.S.No.224 of 2001 on the file of 

1

https://www.mhc.tn.gov.in/judis
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Principal Subordinate Judge, Tindivanam and prays to set aside the same in so far as 

they went against the Petitioner herein.

AND

S.A.Nos.116 & 117 of 2013

Sivalingam .. Appellant in both S.A.s

vs

Vedavalli Ammal Arakattalai, Tindivanam,

Rep. by its President N.GuberaChettiyar,

Office at No.338, Jawaharlal Nehru Veedhi,

Tindivanam. .. Respondent in both S.A.s

Appeals  filed  under  Section  100  of  the  Code  of  Civil  Procedure,  against  the 

Judgment and Decree dated 28.09.2012 and made in A.S.Nos.30 and 31 of 2008 on 

the file of Principal District Court, Villupuram confirming the Judgment and Decree 

dated  30.07.2008  and  made  in  O.S.No.224  of  2001  and  O.S.No.43  of  2005 

respectively on the file of Principal Subordinate Judge, Tindivanam and prays to set 

aside the same in so far as they went against the Appellant herein.

AND

Cros.Obj.No.65 of 2017

Vedavalli Ammal Arakattalai, Tindivanam,

Rep. by its President N.GuberaChettiyar,

Office at No.338, Jawaharlal Nehru Veedhi,

Tindivanam, 

Villupuram District.  .. Cross Objector/Respondent 

2

https://www.mhc.tn.gov.in/judis
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vs

Sivalingam  .. Respondent/Appellant

Cross Appeal filed under Order 41 Rule 22 of the Code of Civil Procedure, against 

the Judgment and Decree dated 28.09.2012 made in A.S.No.30 of 2008 on the file 

of Principal District Court, Villupuram confirming the Judgment and Decree dated 

30.07.2008 and made in O.S.No.224 of 2001 on the file of Principal Subordinate 

Judge, Tindivanam and notice served on 01.03.2013, prays to set aside the same in 

so far as they went against the Appellant herein.

Case Nos. For  Petitioners/  

Appellants

For Respondent

CRP(NPD)No.125

0 of 2013

Mr.N.Jothi,  Senior 

Counsel

for Mr.N.Manokaran

Mr.N.L.Rajah,  Senior Counsel for 

Mr.E.Jaya Sankar

SA.Nos.116  & 

117 of 2013

Mr.N.Jothi,  Senior 

Counsel

for Mr.N.Manokaran

Mr.N.L.Rajah,  Senior Counsel for 

Mr.E.Jaya Sankar

Cros.  Obj.No.65 

of 2017 

Mr.N.L.Rajah,  Senior 

Counsel  for  Mr.E.Jaya 

Sankar

Mr.N.Jothi, Senior Counsel

for Mr.N.Manokaran
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COMMON ORDER

These batch of Second Appeals, Civil Revision Petition and Cross Objection 

are disposed by a common order.

2.O.S.No.224 of 2001 was presented by one Vedhavalli Ammal Arakattalai, 

Tindivanam.  The  suit  was  presented  against  Sivalingam,  the  appellant  in 

S.A.Nos.116 and 117 of 2013 and petitioner in CRP(NPD)No.1250 of 2013. The 

suit being one for ejectment. A written statement was presented by the defendant 

wherein he claimed several reliefs including the relief that since he had put up the 

superstructure, ejectment suit should not be decreed.

3.Apart from that, he filed an independent application in I.A.No.604 of 2001 

claiming the relief under  Section 9  of  the  Madras  City Tenants  Protection Act 

(hereinafter referred to as the 'Act'). This application was stoutly opposed by the 

Trust. 

4.During the time of trial, the following issues had been framed by the learned 

trial Judge in O.S.No.224 of 2001:

“1)Is it true that the deed of tenancy came to an end in 1998?
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2)Is it true that a separate tenancy agreement was made for the shop on 

1.4.2001?

3)Whether the plaintiff is entitled for the relief sought for in the plaint?

4)To what relief the plaintiff is entitled to?”

5.The following issues were framed in O.S.No.43 of 2005:-

“1)Is it true that the plaintiff was only offered site alone for rent?

2)Whether the superstructure was built by the plaintiff?

3)Whether  the  “B”  schedule  property  was  leased  in  favour  of  the 

plaintiff?

4)Whether the plaintiff continues to be a tenant in the status of “tenant 

holding over”?

5)Whether the suit has cause of action?

6)Whether the plaintiff is entitled to get the relief as prayed for?

7)To what other relief plaintiff is entitled to?”

After a detailed trial of both the suit as well as the application, the suit was decreed 

by a judgment dated 30.07.2008 and the application under Section 9 was dismissed 

on the very same date. 
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6.Against the judgment and decree in O.S.No.224 of 2001, an appeal was 

preferred in A.S.No.30 of 2008. Against the order passed under Section 9 of the 

Act, a Civil Miscellaneous Appeal was filed in CMA.No.41 of 2008.

7.Mr.Sivalingam, the  tenant,  filed O.S.No.95  of  2001,  on  the  file  of  the 

learned District Munsif Court, Tindivanam. The relief sought for in this suit was not 

to be evicted except otherwise through due process  of law. The said suit stood 

transferred and was re-numbered as O.S.No.43 of 2005 and was tried along with 

O.S.No.224 of 2001 before the learned Subordinate Court, Tindivanam. The suits in 

O.S.No.43 of 2005 came to be dismissed and O.S.No.224 of 2001 came to be 

decreed by a common judgment delivered on 30.07.2008. Aggrieved by the said 

judgment and decree, A.S.No.31 of 2008 had been filed. The learned Judge clubbed 

A.S.No.30 of 2008, A.S.No.31 of 2008, CMA.No.41 of 2008 and dismissed the 

same by way of a judgment and decree on 28.09.2012.

8.There is one more proceeding which I have to narrate about,  that is the 

proceeding relating to mesne profits. Since the trial Court denied mesne profits to 

the plaintiff and as the decree went in favour of the plaintiff in O.S.No.224 of 2001, 

the Trust filed a Cross Objection in A.S.No.30 of 2008. The said Cross Objection 
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was also heard along with the two First Appeals and Civil Miscellaneous Appeal 

and was dismissed on 28.09.2012.

9.S.A.No.116 of 2013 has been preferred against the judgment and decree in 

A.S.No.30 of 2008 in confirming the judgment and decree in O.S.No.224 of 2001. 

S.A.No.117  of  2013  has  been  preferred  against  the  judgment  and  decree  in 

A.S.No.31 of 2008 in confirming the judgment and decree in O.S.No.43 of 2005 

and CRP(NPD)No.1250 of 2013 has been preferred against CMA.No.41 of 2008. 

For the sake of convenience of the narration of the case, the parties will be referred 

to as landlord and tenant.

10. Oral evidence was recorded with O.S.No.95 of 2001 as the lead case. 

Mr.Sivalingam, the plaintiff in O.S.No.95  of  2001 entered  the witness  box and 

deposed as PW1. One Sampath Kumar, a former trustee of the defendant in the said 

suit entered the witness box as PW2. One Murugesan, a Mason, was examined as 

PW3. On the side of the tenant, Ex.A1 to Ex.A12 were marked and on the side of 

the landlord, Ex.B1 to Ex.B4 were marked.

11. According to the tenant, he is a timber merchant. He would plead that he 

had approached the landlord for the purpose of establishing a saw mill and a timber 

depot on its land and permission had been granted. 
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12.The  tenant  would  further  allege  that  since  he  required  electricity  for 

running of machineries, he had obtained electricity connection for the same in his 

own name. The landlord would agree that a tenancy was created in favour of the 

tenant, but would plead that what was given was the land and building and not the 

land alone.

13.Second Appeal Nos.116 and 117 of 2013 were admitted on the following 

substantial questions of law:

“a. Whether the Courts below erred in entertaining the suit for eviction 

when the plaintiff's own case is that the tenancy was in respect of the 

site and building?

b. Whether the First Appellate Court is right in basing reliance entirely 

on Exhibit A-12 which is inadmissible in evidence?

c.  Whether  the  Lower  Appellate  Court  is  right  in  relying  upon 

inadmissible  unregistered  lease  deed  for  deciding  the  crucial  issue 

involved in the case namely whether the tenancy is in respect of site and 

building or site alone?

d. Whether the Courts below erred in throwing the burden of proof on 

the defendant in the main suit?”
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14.One aspect I have to deal with before entering upon the merits of the case 

is  that  the  trial  Court  had  tried  O.S.No.43  of  2005,  O.S.No.224  of  2001  and 

I.A.No.604 of 2001, altogether. It has been settled by a series of judgments of this 

Court that if a tenant files an application claiming the benefit under the provisions of 

the Madras City Tenants Protection Act, the said application will have to be dealt 

with first and depending upon the orders passed in the said application under the 

Act, the ejectment suit must be tried. This position has been succinctly laid down by 

this court  in  V.M.  SubramaniaMudaliar& sons v.  Sri  Bhavasarakshriya  Seva 

Samaj,  (1997) 1 LW 267 (Per P. Sathasivam J (as he then was)). However, this 

procedure has been given a go-by in the present case. I hasten to add that this point 

was not raised before the lower appellate court. In fact, even before this court, this 

was not suggested as a question of law in the grounds of second appeal nor was it 

framed by the court at the time of admission. Mr. N. Jyothi has raised this point at 

the time of the final hearing in the second appeal. This court cannot permit such a 

plea at this late stage since it would amount to taking the respondent by surprise. 

The rules of litigation cannot be changed after the play has started unless it is a pure 

question of law based on available facts. Furthermore, in light of the judgment that I 
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am going to render, this procedural infraction does not affect the merits of the case 

nor does it prejudice the appellant. 

Submissions of the learned counsel for the tenant

15.Mr.N.  Jothi,  Learned Senior Counsel on behalf of the appellant,would 

place the following submissions : - 

(i)the trial Court as well as the lower Appellate Court had miserably failed to 

take note of Madras City Tenants Protection (Amendment Act 2 of 1980) Act and 

therefore, the judgments have to be set aside. He would rely upon the judgment in 

AundiappaNadar  vs.  Gnanambal  Ammal  and  others  (1998)  6  SCC  753 in 

particular paragraph No.21 to plead that his client being a tenant prior to 09.01.1974 

is entitled to the benefit of the Act, 

(ii)that the burden of proof is on the landlord to prove what had been let out 

was only the land and not the building, 

(iii)the lease deed under Ex.A12 is inadmissible as the same is unregistered, 

(iv)DW1 had admitted in his evidence that what had been let out was the land 

and not the building alone and this was supported by the evidence of PW2, 

(v)the tenant had discharged his evidence about putting up the construction by 

examination of PW3, 
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(vi)the Lower Appellate Court had miserably erred in holding the plaintiff to 

be a public religious trust, when no evidence was let in before it, 

(vii)the Advocate  Commissioner's report  filed during the pendency of suit 

would substantiate the case that it was the tenant, who had put up the superstructure 

and, 

(viii)the procedure followed by the Courts below is erroneous as the Section 

9 application had been tried along with the suit and had not been tried separately.

Submissions of the learned counsel for the landlord

16.Mr.N.L.Rajah, learned Senior Counsel appearing for the Landlord would 

submit that 

(i)Madras City Tenants Protection Act does not apply to the present case as 

the property that was let out to the tenant was both the land and building and not the 

land alone, 

(ii)since the Madras City Tenants Protection Act does not apply to the facts 

of the case, the fact that an application under Section 9 as well as the suit were tried 

together did not vitiate the trial, 
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(iii)the Advocate  Commissioner need not  be  examined as  he cannot give 

proof as to who had put up the construction, which is an essential decision that has 

to be taken by the Court alone on the basis of marshalling of evidence, 

(iv)Ex.A12 had been produced by the plaintiff and therefore, he cannot plead 

against it, 

(v)In any event, Ex.A12 can be looked into for collateral purposes, 

(vi)PW2 being a former trustee and acted against the interests of the trust and 

had deposed against the specific terms of Ex.A12, he is an unreliable witness.

17.  I  heard  Mr.N.Jothi,  learned  Senior  Counsel  appearing  for 

Mr.N.Manokaran,  learned  counsel  on  record  for  the  tenant/appellant  and 

Mr.N.L.Rajah,  learned Senior Counsel  appearing for  Mr.E.Jaya  Sankar,  learned 

counsel  on  record  for  the  landlord/respondent.  I  am answering  the  substantial 

questions of law that have been framed together but in the form of sub topics. 

Whether the tenant is entitled to the benefit of Madras City Tenants Protection 

Act?

18.The dispute that I have to resolve is whether the tenant had taken tenancy 

of the land alone or whether he had been given tenancy of both land and building. 

This issue arises because, if I conclude that what was taken was only the land, then 
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the tenant will be entitled to the benefits of the Madras City Tenants Protection Act. 

If I were to conclude that both land and building was taken, then the landlord being 

a public trust is exempted under the provisions of the Tamil Nadu Buildings (Lease 

and Rent Control) Act and therefore, can maintain an ejectment suit.

19.This fine point arises because as per Section 1(3)(b) of the Madras City 

Tenants Protection Act, the Act will apply only to tenancies of land created before 

the date from which the Madras City Tenants Protection Act was extended to such 

areas. Though the tenant pleaded that there were several documents to show that he 

had entered into a lease prior to the cut off date as per G.O.Ms.No.1285 Revenue, 

dated 31.05.1975, apart from Ex.A12, no other document had been filed in order to 

prove the tenancy. 

20.Ex.A12 is extracted for ready reference:

'1976k;  tUlk;  Vg;uy;  khjk;  1k;  njjp  jpz;otdk; 

jhYf;fh  f!;gh  jpz;otdk;  ntjty;yp  rj;jpu  ou!;l;L 

nghh;L  fhhpajhprp  V.rk;gj;Fkhh;  mth;fSf;F  nkw;go 

jpz;otdk;  g$id  nfhapy;  tPjpapy;  ,Uf;Fk;  fzgjp 

Kjypahh; Fkhuh;  G.rptyp';f Kjypahh; vGjpf; bfhLj;j 

Flf;Typ thlif gj;jpuk;/ ,jd; moapy; fz;l j';fs; 

ou!;l;L nghh;Lf;F brhe;jkhd fy;fl;ol jfu bfhl;lhit 

kutho  itj;J  tpahghuk;  bra;a  thliff;F 
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Vw;Wf;bfhz;L khjk; 1f;F thlif U:/200-? ,UE}W tPjk; 

khjhkhjk; 1k; njjp thlif jtwhky; brYj;jptpLfpnwd;/ 

nkw;go ,lj;Jf;F cz;lhd KDrpgy; thpia ehnd vd; 

brhe;j brytpy; ou!l;L nghh;L bgahpy; brYj;jp urPJ 

th';fpf;  bfhLf;fpnwd;/  ,d;W Kjy;  5  Ie;J  tUc& 

bfLtpw;F khjk; 1f;F thlif 200-? tPjk; mjd; gpwF 

khjk;  1f;F  thlif  250-?  (,UE}w;wp  Ik;gJ)  tPjKk; 

bfhLf;f rk;kjpj;J 10 gj;J tUc& bfLtpw;F nkw;go 

,lj;ij  thliff;F  Vj;Jf;  bfhz;L  ,Uf;fpnwd;/ 

khjhkhjk;  thlif bfhLf;fj;  jtwpdhy;  vd;  mDkjp 

,y;yhkny jh';fns vd; filia fhyp bra;J ou!;l;L 

nghh;L Vj;Jf; bfhs;tjpy; vdf;F vt;tpj Ml;nrgida[k; 

,y;iy/ ehd; Vw;fdnt 20/8/75y; U:/5000/00  (Iahapuk;) 

ml;thd;!; bfhLj;J ,Uf;fpnwd;/ nkw;go ,lj;jpy; vd; 

brhe;j  tpahghuk;  jtpu  fPH;  thliff;F  tpLtjpy;iy 

vd;W cWjp Twfpnwd;/ nkw;go 10 gj;J tUc& bfLt[ 

Koe;jJk; ehnd nkw;go ,lj;ij fhyp bra;J j';fSf;F 

xg;gilj;J  tpLfpnwd;/  ,e;jg;gof;F  ehd;  rk;kjpj;J 

vGjpf; bfhLj;j fil thlif gj;jpuk;/

brhj;J tptuk;

bjd;dhh;fhL  $py;yh  jpz;otdk;  jhYf;fh  f!;gh 

jpz;otdk;  $tfh;yhy;  neU bjU 329  A   bek;gh;  cs;s   

nkw;go ou!;l;L nghh;Lf;F brhe;jkhd  fy; fl;ol jfu 

bfhl;lh  fp/bk mo 20k; bj/t mo 40k; gpd;g[wk; rPik 
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XL nghl;l bfhl;lh fp/bk 40moa[k;  bj/t 180 moa[k; 

Md Rw;wp cs;s fhk;gt[z;L Rth; cs;glt[k;/'

21.A reading of this document goes to show two aspects, 

(i) a Door Number had been given to the property namely, Door No.329A, 

Jawaharlal Nehru Street,

(ii) there was a tin shed situated in the premises on the date on which the 

document had been executed. This comes within the scope of an existing building

22.Apart from these two aspects, I notice the word 'FilTyp' mentioned in 

the document. The word “Fil” itself means a shelter. “Typ” implies the amount 

paid towards grant of a shelter.   'FilTyp' means the rent that is paid for the 

purpose of occupation of a building. Therefore, Ex.A.12 is sufficient to reject the 

case of the tenant that what he had taken was only the land. 

23.Furthermore, a reading of the schedule of the property as  found in the 

document states that what has been let out is both shed and the land. In fine, the 

tenancy that was created in favour of the tenant was both for land and building.

24.Apart from Ex.A12, the other documents are the rental receipts that had 

been issued by the landlord in favour of the tenant. The rental receipts also speak 

only about rent and not about rent for the land. In fact, the receipts issued under 

15

https://www.mhc.tn.gov.in/judis



CRP(NPD)No.1250 of 2013 & S.A.Nos.116 & 117 of 2013 

& Cros.Obj.No.65 of 2017

Ex.A6 and Ex.A9 states  that it is for  'fil thlif' & 'khh;r; khj fil 

thlif' respectively. This translates to “SHOP RENT”. If, in fact, what had been 

given was only the land and not the building, the tenant would have immediately 

protested against denominating his tenancy as a “shop rent”. However, there does 

not seem to be any objection on record. In addition, the rental receipts were filed by 

the appellant tenant and not by the respondent landlord. The tenant having accepted 

that  the tenancy is  for the land and building through the lease  deed and rental 

receipts, cannot now turn around and plead that it is for the land. 

25.  It  is  here  that  I  can  usefully  refer  to  the  judgment  of 

Mr.JusticeM.Srinivasan  (as  he  then  was)  in  T.K.Subramania  Pillai  vs.  The 

Pennington Committee through its Secretary, Srivilliputhur (1987) 2 MLJ 39.He 

held as follows:-

'16.The Tamil Nadu City Tenants' Protection Act is applicable only to  

tenancies of land. Section 1(3) of the Act reads that the Act shall apply  

'only to tenancies of land'. The emphasis is on the word 'only', and if  

the lease comprises something other than the land, the Act will not be  

applicable.  That  is  the  view  taken  by  the  Supreme  Court  in  

SalayMohd. Sait v. JMS Charity reported in (1969) 1 MLJ (S.C.) 16.  

As there  is  sufficient  evidence  in  this  case  to  prove  that  what was 

leased out to the defendant was not merely a land but it comprised as a  

building also, the defendant cannot invoke the benefits of the Madras  

City Tenants' Protection Act.'
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26.As was the case before Justice Mr.M.Srinivasan, in the present case also 

what had been let out was  not the land alone. The fact that the municipality had 

given a door number shows that there was a building that was existing on the date of 

the lease on the land. Therefore, from Ex.A12, I am able to perceive that what was 

given in tenancy was a shed together with the land appurtenant to it.

27.Applying the aforesaid law to the facts of the present case, I have to come 

to the conclusion that the tenancy that was created in favour of the tenant was for 

both land and building and was not for the land alone. Consequently, the provisions 

of the Madras City Tenants Protection Act do not apply to the case at hand. 

Whether a suit for ejectment is maintainable? 

28.There is no dispute that the plaintiff is a public charitable trust. The only 

dispute  is  whether  it  is  a  religious charitable  trust.  In case,  a  trust  is  a  public 

charitable  trust,  the  exemption  granted  by  the  State  of  Tamil  Nadu  to  such 

institutions operates.  The relevant portion of the G.O.Ms. No. 2000, Home, 16th 

August, 1976, reads :

“………….  in  supersession  of  the  Home;  Department  

Notification  No.  II(2)/HO/3811/74,  dated  the  12th  August  1974,  

published  at  page  444  of  Part  II  -  Section  2  of  the  Tamil  Nadu  

Government Gazette,  dated the 21st August; 1974,  the Governor of  
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Tamil  Nadu hereby  exempts  all  the buildings  owned by the Hindu,  

Christain  and  Muslim religions  public  trusts  and  public  charitable  

trusts from all the provisions of the said Act.”

29.Therefore by virtue of Section 29 of Tamil Nadu Buildings (lease and Rent 

Control) Act, 1960 read with G.O. Ms.No. 2000, the landlord need not have filed a 

petition  for  eviction  under  the  provisions  of  the  Act.  A  suit  for  ejectment  is 

maintainable. 

30.Having come to the conclusion that the Madras City Tenants Protection 

Act  does  not  apply,  I  do  not  have  to  trouble  myself  with  the  submissions  of 

Mr.N.Jothi,  learned  Senior  Counsel  that  the  trial  Court  as  well  as  the  lower 

Appellate  Court  had  failed to  take  into consideration the  Madras  City  Tenants 

Protection (Amendment) Act of 1980. By the said Legislation, it was declared by 

the Legislature that the provisions of the Madras City Tenants Protection Act would 

have deemed to have come into force on and from 09.01.1974. This amendment Act 

would have to be read along with Section 1(3) of the Act. Therefore, unless and 

until, the land alone had been leased out, the question of the amendment Act being 

applicable would not arise. It would have been difficult to reach this conclusion, if 

the tenant had proved that what he had taken was only the land and not the building. 
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The tenant miserably having failed to prove the same and contra evidence being 

available  on  record  under  Ex.A6,  Ex.A9  and  Ex.A.12,   I  am  saved  of  that 

botheration. 

31.Mr.N.Jothi further argued that no notice under Section 11 of the Act had 

been issued before the institution of the suit. Again, we have to read Sections 1(3), 

2(3) and 2(4) along with Section 11. A notice under Section 11 would be necessary 

only if the tenant is a tenant of the land alone and not of the building. Only if the 

tenant is able to prove that the Madras City Tenants Protection Act would apply to 

him, the plea of failure to issue a notice under Section 11 would apply. That not 

being the case at hand, I have to reject the said argument.

Should the lease deed under Ex. A12 be held to be inadmissable?

32.Realising  that  the  contents  of  this  document  is  not  in  his  favour, 

Mr.N.Jothi would argue that the same is inadmissible and should not have been 

received in evidence. This argument is a double edged sword. If I were to exclude 

Ex.A 12, the tenant would still be bound by the rental receipts showing that it was 

towards SHOP RENT. However, this issue having been raised as a question of law, 

I am bound to answer it. 
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33.Perhaps, this is the first time that a party who has filed a document pleads 

that the same is inadmissible and should not be looked into. I have to point out here 

that Ex.A12 was filed by the plaintiff himself during the chief examination of PW2. 

The tenant is bound by this document which states that the tenancy was given both 

for a shed which was standing in the premises as well as the land.

34.Mr.N.Jothi would contend that Ex.A12 being an unregistered document, it 

is inadmissible in evidence and cannot be used for any purpose.  He would very 

vehemently contend  that  as  the  tenant  has  not  signed  in  Ex.A12,  the  same is 

inadmissible.Ex.A12  was  not  produced  by  the  defendant  at  the  time  of  cross 

examination of the plaintiff,  but by way of proof affidavit filed by the plaintiff's 

witness PW2.  He adds as the appellant has not signed the document, he is not 

bound by it.

35.It is too fundamental to state, yet, I have to restate it, an agreement does 

not require the signature of two parties for the purpose of coming into force. For an 

agreement to come into force, the signature of the person who accepts the offer is 

essential.  In  the  present  case,  the  tenant  had  offered  to  take  the  suit  schedule 

property on lease and it was accepted by the landlord. Therefore, what is necessary 
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is the acceptance of the landlord. Accepting the offer, the landlord has signed the 

document. This is what is seen from Ex.A.12.  

36.In addition, Ex.A12 is a document of the year 1975 and no objection had 

been taken by the tenant until he found out that the contents of the document goes 

against him.

37.I am constrained to reject this argument, because it is the plaintiff who had 

produced the document under Ex.A12. Having produced the document, it does not 

lie in his mouth to state that the document is inadmissible. 

38.Apart  from the  fact  of  production of  the  document,  which shows  the 

willingness of the plaintiff to place reliance on it, I have to take note of another 

circumstance. From the document itself I am able to notice that the plaintiff placing 

reliance upon Ex.A12 had submitted it for payment of deficit stamp duty. The stamp 

affixed on the document is only Rs.2.50 paise. Noticing the deficit, the Court had 

adjudicated upon the deficit stamp duty that is payable. It found that the stamp that 

has to be affixed under Section 5 read with Article 33 and Article 23 of the Stamp 

Act is Rs.30/- and what was actually affixed was only Rs.2.50 paise. Therefore, the 

tenant was called upon to pay the deficit stamp duty of Rs.27.50 paise together with 

penalty of Rs.275/- for the purpose of receiving the document. It is on record that 
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the deficit stamp duty of Rs.302.50 paise was paid and only thereafter the document 

had been received in evidence. Therefore, the tenant not only filed the document 

before the court but had paid deficit stamp duty to ensure that the document does 

not fall within the teeth of Section 35 of Stamp Act. This shows the intention of the 

tenant to rely upon the document.  

39.I have already noted that the plaintiff not only filed the document on his 

side, but had also paid deficit stamp duty implying that he wanted the Court to look 

into the contents of the documents. Therefore, the objection of Mr.Jothi cannot be 

considered as a serious one.

40.Another fact I have to notice is that the Court has not relied upon the 

document for any other purpose other than the collateral purpose. Collateral purpose 

means, a purpose which is not the main purpose. The main purpose would have 

been proof of the lease.  That has not been done in the present case.  The Court 

below has only referred to it for the purpose of concluding the nature of possession 

and the manner in which possession was taken by the tenant. The law permitting 

receipt of such a document, I am constrained to reject the argument of Mr.N.Jothi 

that the document ought not to have been received in evidence.
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On whom does the burden of proof lies in a case where the tenant claims 

the benefit of Madras City Tenants Protection Act?

41.Law requires  a  person  to  tender  positive  proof.  It  does  not  place  an 

impossibility on a person to prove the negative. The tenant is the applicant under the 

provisions of the Madras City Tenants Protection Act. It is for the tenant to prove 

that the Act, which is an exception to the Transfer of Property Act, applies to him. 

Therefore, the courts below rightly placed the burden on him to prove that he is 

entitled to the benefits of the Act. 

42.In order to gain such benefits, the burden is on the tenant to prove that 

what he had taken on lease was the land and not the building. Once the tenant 

provides positive proof, then the onus will shift on the landlord to show that what 

was let out was land and building. In this case, the tenant had not discharged his 

onus on the basic proof that is essential. The positive proof that he took only the 

land alone and not the building and land is dolefully absent. 

43.As pointed out from above, Ex.A1 to Ex.A11 are only series of receipts 

stating rent  and in some cases,  shop rent  and then we  have Ex.A12,  which is 

specific that what was leased out was a tin shed and land (FilTyp). The burden 
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on the tenant to prove that what he had taken on lease was only the land and not the 

building, not having been discharged, I am constrained to hold against the tenant.

44. There is yet another aspect that I have to take notice of. During the course 

of evidence, PW1 has categorically stated that he has in his possession other lease 

deeds entered into with the defendant, but he has not produced the same before the 

Court. The best evidence that should have been produced are the series of lease 

deeds that the tenant claims to have been entered into between him and the landlord. 

Those documents not having been filed before the Court, I necessarily have to draw 

an adverse inference that the tenant knew had he produced the documents, it would 

go against him and that is why he had not produced the same.

Should a stray sentence be treated as admission?

45.Mr.N.Jothi  would  then  contend  from the  evidence  of  DW1  that  the 

landlord had admitted that what was let out by him was only the land. The relevant 

portion of DW1 evidence dated 18.03.2008 is as follows:-

'..........vdnt 1990 f;F Kd;g[ mwf;fl;lisaps; vd;d 

ele;jJ vd;W neuoahf bjhpahJ vd;why; rhpjhd;/ 

///////////rptyp';fk;  cs;s  ,lj;jpw;F  tlf;fhy;. 

mwf;fl;lis fl;olj;jpw;F bjw;fhy; tPjpahf mike;Js;s 

,lk;  rptyp';fk;  fl;oa  gpwFjhd;  mt;thW 
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Vw;gLj;jg;gl;lJ vd;why; rhpjhd;/ Kdprpghypl;oapy; me;j 

,lj;ij  rptyp';fj;jplk;jhd;  nghf;Ff;bfhLj;Js;shh;fs; 

vd;why; rhpjhd;/ re;Jf;F nkw;fhy; cs;s ,lk; vt;tst[ 

cs;sJ  vd;W  ehd;  ghh;j;Js;nsd;/  mjpy;  Mf;fpukpg;g[ 

vJt[k;  fpilahJ/  uh$khzpf;fk;  vd;gth;  mwf;fl;lis 

fl;olj;ij  xU  gFjpia  ,oj;Jtpl;L  g[jpa  fl;olk; 

fl;oa[s;shh;  vd;why;  rhpay;y/  giHa  fl;olj;ij 

g[Jg;gpj;Js;shh;/ mjpy; giHa jd;ikia khw;wpa[s;shh;/

//////////////thjp  fhypaplj;jpy;  jhd;  jd;Dila 

brytpy; fl;olk; fl;of;bfhz;lhh; vd;why; rhpay;y/'

46.The first underlined sentence is a stray sentence and I am not able to read 

too much into the same. In order to be read as an admission, the so called statement 

must go to the full extent. As the plaintiff has not discharged his burden by way of 

evidence, I am not willing to read this as an admission for the purpose of stating that 

the landlord had admitted that what was given to the tenant was only the land and 

not the building.  This is especially so, since he has denied the same specifically (2nd 

underlined sentence).

47.Furthermore, as per Sections 91 and 92 of the Indian Evidence Act, 1872, 

where the nature of relationship entered into is by way of a document, oral evidence 

to the contra is impermissible. The evidence in this case is available in the form of 
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Ex.A12  which  speaks  about  tenancy  of  the  building  and  therefore,  I  am  not 

convinced with the argument that the stray statement of DW1 would amount to an 

admission as regards the building. 

48.In addition, one another aspect I have to take note of is that DW1 was 

aged about 46 years when he gave evidence in the year 2008, which means he 

would have been born in and around 1962. Therefore, at the time the lease deed and 

Ex.A12 had been executed, he would have been aged about 12 years and therefore, 

is incompetent to speak about the same.

49.At this stage, Mr.Jothi will turn to the evidence of PW3 Murugesan. PW3 

is a  mere contractor.  There is no evidence on record to show that the building 

contractor had in fact entered into a contract with the tenant for the purpose of 

putting up a superstructure. No bills or receipts had been produced before the Court. 

In fact, even a blue print of the so called superstructure put up by the tenant had not 

been produced. There is not a single shred of evidence to link PW 3 to the alleged 

constructions. I am not convinced with the ipse dixit of PW3 in order to come to the 

conclusion that he was the contractor who had put up the superstructure on behalf of 

the tenant.
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50.Mr.Jothi would then point out that an Advocate Commissioner had been 

appointed by the Court and he had visited the suit property and submitted a report 

regarding the present status of the land and building. He would state that this would 

be in his favour. I am not able to agree with this submission. Appointment of an 

Advocate Commissioner is only to note down the physical features of the property. 

The factum that the property was being used for a timber depot or a saw mill is not 

in dispute. The dispute that the Court had to resolve is whether the tenant had taken 

the land or the land and the building on lease. For the said purpose, the report of an 

Advocate Commissioner would not be helpful at all.

51.Therefore, I would answer all the substantial questions of law against the 

appellant. 

Is the Trust a public religious trust?

52.Mr.Jothi would then point out that the lower Appellate Court was wrong 

in holding that the plaintiff is a public religious trust and therefore, exempted from 

the provisions of the Madras City Tenants Protection Act.  I have to agree with 

Mr.Jothi here because the finding of the lower Appellate Court is based on Ex.B5 

and Ex.B6. An examination of the trial court judgment shows that only Ex.B1 to 
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Ex.B 4 had been exhibited by the trust. Ex.B.5 &Ex.B6 are not before the Court. 

The trustees have not even filed the original of the trust deed. 

53.This however does not make a difference to the case because the question 

of application of Tamil Nadu Act 2 of 1996 would arise only if the tenant had taken 

the land and not  the land and building. That  not  being the case  in the present 

situation, whether the plaintiff was a public religious trust or a mere public trust 

need not be decided in the present case. 

54.Insofar as the argument that the tenancy was created prior to 09.01.1974, 

there is no evidence at all and therefore, there is no evidence on record. The only 

evidence on record is Ex.A12 and that evidence also points out what was given to 

the tenant was both the land and building and not the land alone. Therefore, I am not 

agreeing with the submission of Mr.Jothi.

55.Suffice it to say, both parties would agree that the plaintiff is a public trust 

and therefore,  it  could not have maintained a  Rent Control Original Petition by 

virtue of the exemption granted by the Government under G.O.Ms.No.2000. The 

suit  being maintainable,  the  tenant  not  having proved  that  he  is  entitled to  the 

benefits  of the Madras  City Tenants  Protection Act,  the appeal  has  to  fail and 

28

https://www.mhc.tn.gov.in/judis



CRP(NPD)No.1250 of 2013 & S.A.Nos.116 & 117 of 2013 

& Cros.Obj.No.65 of 2017

consequently, S.A.No.116 of 201,  S.A. 117 of 2013 and C.R.P.  (NPD) 1250 of 

2017 are dismissed.

Whether the landlord is entitled for mesne profits?

56.Turning to the cross objection, the Court has denied the mesne profits to 

the landlord. The plaintiff has admitted in his deposition recorded on 13.12.2006 

that the area in which the tenant is under occupation would fetch above Rs.2,500/- 

per month. The tenant has also admitted that from May 2001 onwards he has not 

been paying the rents.

57.Law does  not permit a  tenant to  enjoy the property in which he is in 

occupation free of cost. It is the duty of the tenant to pay the rents month on month. 

Mesne profits means the profit that a person, who is in wrongful possession of such 

property  actually  received  or  might  with  the  ordinary  diligence  have  received 

therefrom, but it does not include the profits due to the improvement made. This is 

clear from Section 2(12) of the Code of Civil Procedure. 

58.The tenant having admitted that he had not paid rents from May 2001 

onwards and also to the fact that the rent would have been Rs.2,500/- per month 

shows that the tenant was profiting by his wrongful occupation of the property from 
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May  2001  onwards.  It  is  wrongful,  since  he  did  not  handover  possession  as 

demanded in the Section 106 notice (Ex.B.1).

59.The  Courts  below  by  dismissing the  cross  objection  have  denied  the 

landlord of its rightful income from the property. The Court below ought to have 

proceeded under Order 20 Rule 12 of the CPC for the purpose of fixation of mesne 

profits. Hence, I am exercising the powers vested in this Court under Order 41 Rule 

33 CPC. Therefore, the cross objection is accepted.  The dismissal of the mesne 

profits is set aside. 

60.The trial Court shall conduct an enquiry as per Order 20 of the CPC and 

fix the mesne profits for the property. It is here that the authority cited by Mr. N.L. 

Rajah comes into application. The Supreme Court in  Gopalakrishna Pillai and 

others v. Meenakshi Ayal and others reported inAIR 1967 SC 155held as follows:

8.Order 20, Rule 12 enables the Court to pass a decree for both past  

and future mesne profits but there are important distinctions in the  

procedure for the enforcement of the two claims. With regard to past  

mesne profits, a plaintiff has an existing cause of action on the date of  

the institution of the suit. In view of 0rder 7 Rules 1 and 2 and 0rder 7  

Rule 7 of the Code of Civil Procedure and Section 7(1) of the Court  

Fees Act,  the plaintiff  must  plead this  cause of  action,  specifically  

claim  a  decree  for  the  past  mesne  profits,  value  the  claim 

approximately  and  pay  court-  fees  thereon.  With  regard  to  future  

mesne profits, the plaintiff has no cause of action on the date of the 

institution of the suit, and it is not possible for him to plead this cause  
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of action or to value it or to pay court-fees thereon at the time of the 

institution of the suit. Moreover, he can obtain relief in respect of this  

future cause of action only in a suit to which the provisions of 0rder  

20 Rule 12 apply. But in a suit to which the provisions of 0rder 20  

Rule 12 apply, the Court has a discretionary power to pass a decree  

directing an enquiry into the future mesne profits, and the Court may 

grant this general relief, though it is not specifically asked for in the  

plaint, see Basavayya v. Guruvayya. In Fakharuddin Mahomed Ahsan 

v. Official Trustee of Bengal Sir R.P.Collier observed:

"The plaint has been already read in the first case, and Their Lordships  

are of opinion that it is at all events open to the construction that the  

plaintiff  intended  to  claim  wasilat  up  to  the  time  of  delivery  of  

possession, although, for the purpose of valuation only, so much was  

valued as was then due; but be that as it may, they are of opinion that,  

under Section 196 of Act 8 of 1859, it was in the power of the Court, if  

it thought fit, to make a decree which should give the plaintiff wasilat up  

to the date of obtaining possession."

Section 196 of Act 8 of 1859 empowered the Court in a suit for land 

or other property paying rent to pass a decree for mesne profits from  

the date  of  the suit  until  the  date  of  delivery  of  possession  to  the  

decree-holder. The observations of the Privy Council suggest that in a  

suit  to which Section 196 of Act 8 of 1859 applied,  the Court had 

jurisdiction to pass a decree for mesne profits though there was no  

specific claim in the plaint for future mesne profits. The Court has the  

like power to pass a decree directing an enquiry into future mesne  

profits in a suit to which the provisions of Order 20 Rule 12 of the 

Code of Civil Procedure, 1908 apply.'

61.By setting aside the order, I have not come to a conclusion on the amount 

of mesne profits. That will have to be fixed by the Court below after due enquiry 
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and after receipt of oral and documentary evidence from both sides. This question is 

answered accordingly.

Result

62. The judgment and decree of the Court of the learned Principal District 

Judge at  Villupuram in A.S.No.30 of 2008 dated 28.09.2012,  in confirming the 

judgment and decree  of the learned Principal Subordinate Judge,  Tindivanam in 

O.S.No.43 of 2005 dated 30.07.2008, is confirmed. The suit shall stand decreed as 

prayed for with costs throughout. 

63.The order in cross objection in A.S.No.30 of 2008 and CMA.No.41 of 

2008 dated 28.09.2012 is set aside. Cross objection No.65 of 2017 is accepted. The 

learned Principal Subordinate Judge, Tindivanam shall proceed under Order 20 Rule 

12(1)(b) of the CPC. The plaintiff in O.S.No.224 of 2001 will not be entitled for 

past mesne profits as it had not been sought for nor had Court fee been paid. No 

costs. Connected miscellaneous petitions if any, are closed.

29.09.2023

Index:Yes/No 

Speaking order/Non-speaking order

Neutral Citation:Yes/No

vs
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To

1.The Principal District Court, 

   Villupuram.

2.The Principal Subordinate Court, 

   Tindivanam.
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V. LAKSHMINARAYANAN,J.

vs

C.R.P.(NPD)No.1250 of 2013

and S.A.Nos.116 & 117 of 2013

and Cros.Obj.65 of 2017

29.09.2023

34

https://www.mhc.tn.gov.in/judis


